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JOINT APPENDIX 
470 [Filed July 16, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled April 26, 1956, Sworn in on May 1, 1956 





The United States of America : Criminal No. 745-56 
v. : Grand Jury No. 840-56 
Robert Starr, Jr. : First Degree Murder 


(22 D.C.C. 2401) 


The Grand Jury charges: 

On or about June 11, 1956, within the District of Columbia, 
Robert Starr, Jr. purposely and with deliberate and premeditated malice 
murdered Louvenia Starr by means of stabbing her with a knife. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ 


Foreman 


471 [Filed July 20, 1956] 
PLEA OF DEFENDANT 
On this 20th day of July, 1956, the defendant Robert Starr, Jr., 
appearing in proper person and by his attorney James K. Hughes, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. The defendant is per- 
mitted to remain on bond, 
By direction of 


CHARLES F. MCLAUGHLIN 
Presiding Judge 
Criminal Court # One 
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473 


[Filed September 28, 1956] 

MOTION FOR MENTAL EXAMINATION 

Comes now the United States Attorney by his assistant Harold H. 
Titus, Jr., and respectfully moves this Honorable Court to commit the 
defendant for a period of thirty (30) days to the District of Columbia 
General Hospital for mental observation and examination to determine his 
present competency to stand trial, to understand the nature of the charge 
pending against him and to properly assist counsel in his own defense 
pursuant to the provisions of Title 24, Section 301, District of Columbia 
Code, 1951 Edition, as amended and approved August 9, 1955, and as 
reasons therefor sets out the following: 

1. That the defendant was examined by Dr. Frank S. Caprio, a 
psychiatrist, on August 5, 1956, at the request and instigation of his 
own counsel, Mr. James Hughes. Subsequently, a letter was received 
by Mr. Hughes from Dr. Caprio in which his psychiatric opinion was ex- 
pressed as follows: 

“At your request I examined Robert Starr at the District Jail on 

August 5, 1956, and it is my opinion that he is suffering from a 

psychosis, schizophrenic type; that he is of unsound mind at the 

present time. It is also my opinion that he was suffering from 

the same mental condition at the time he committed his crime." 
This, in the Government's view, constitutes prima facie evidence that 
the defendant may be presently of unsound mind or mentally incompetent 
so as to be unable to understand the proceedings against him or properly 
to assist in his own defense. 

WHEREFORE, the Government prays that this motion for mental 
examination be granted by the Court. 


/s/ Oliver Gasch 
OLIVER GASCH 
United States Attorney 


/s/ Harold H. Titus, Jr. 
HAROLD H. TITUS, JR. 
Assistant United States Attorney 


[Filed October 10, 1956] 
ORDER 

This cause having come on for hearing and consideration on the 
oth day of October, 1956, pursuant to a motion filed by the United States, 
it is by the Court this 10th day of October, 1956, 

ORDERED, that the defendant be committed to the District of 
Columbia General Hospital for a period not to exceed thirty (30) days to 
be examined by the psychiatric staff of that Hospital. The Chief Psychia- 
trist of the said Hospital upon completion of the examination will file with 
this Court a written report of the examination, pursuant to Title 24, 
Section 301, District of Columbia Code, 1951 Edition, as amended and 
approved August 9, 1955, which shall express the opinion of the staff of 
the District of Columbia General Hospital on the present sanity or mental 
competency of the defendant to stand trial, and it is 

FURTHER ORDERED, that upon receipt by the Court of the re- 
port of the said Chief Psychiatrist, the United States Marshal or his 
designated deputy is hereby authorized to bring the defendant Robert 
Starr, Jr., before this Court for such further proceedings in this matter 


as may be necessary. 


/s/ ¥. Dickinson Letts 
J UDGE 


[Filed December 5, 1956] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF PUBLIC HEALTH 
DISTRICT OF COLUMBIA GENERAL HOSPITAL 
19th and E Streets, S. E. 

Washington 3, D. C. 


December 4, 1956 


Mr. Harry M. Hull 
Clerk, Criminal Division 
U. S. District Court 

U. S. Courthouse 
Washington, D. C. 


Re: Robert Starr, Jr., Cr. Case No. 745-56 





Dear Sir: 
Robert Starr was admitted to D. C. General Hospital on the 1ith of 
October, 1956, for psychiatric evaluation. 


Complete psychiatric studies have been obtained on this man with all 
senior staff members concurring in the fact that he is sane, competent, 
and capable of participating in his own defense. It is the opinion of the 
staff that this man is malingering. 


He may be returned to Court at any time. 
Yours sincerely, 


/s/ John D. Schultz, M.D. 
John D. Schultz, M. D. 
Chief Psychiatrist 

cc: 

Asst. U. S. Attorney 

Defense Counsel 


MMclI/ksn 


476 Note to Judge McLaughlin: 


Please repeat instructions relating to "pre-meditation” and 
“intent” and "motive" and relate to degrees of murder. 


/s/ Robert L. Haney 
Forman 


The Jury wishes to have Gov. Exhibit No. 1-- 


/s/ Robert L. Haney 
Forman 


477 [Filed December 20, 1956] 
ORDER 
It appearing to the Court that the defendant was committed to 
District of Columbia General Hospital on October 10, 1956, to determine 
whether he was competent to stand trial and to assist counsel in his own 
defense, and it further appearing that the Chief Psychiatrist of District 


¥ 
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of Columbia General Hospital certified on December 4, 1956 that the 
defendant is presently sane, competent, and capable of participating in 
his own defense, it is by the Court this 20th day of December, 1956, 

ORDERED, that the United States Marshal or his designated 
deputy be authorized to bring Robert Starr, Jr. from District of Colum- 
bia General Hospital to the District of Columbia Jail to await trial in 
this matter. 


/s/ Alexander Holtzoff 
JUDGE 


[Filed March 21, 1957] 

JUDGMENT AND COMMITMENT 

On this 15th day of March, 1957, came the attorney for the 
government and the defendant appeared in person and by counsel, James 
K. Hughes, Esq. 

It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of SECOND DE- 
GREE MURDER and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and con- 
victed. 

It Is Adjudged that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for im- 


prisonment for a period of Eight (8) years to Twenty-five (25) years. 
It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 


fied officer and that the copy serve as the commitment of the defendant. 


/s/ Charles F. McLaughlin 
United States District Judge. 
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[Filed April 1, 1957] 
NOTICE OF APPEAL, CRIMINAL 
Name and address of appellant Robert Starr, Jr. 
Name and address of appellant's attorney 
Offense 2nd Degree Murder 
Concise statement of judgment or order, giving date, and any sentence 
Indicted - ist Degree Murder 
Jury finding - 2nd Degree Murder 
3-15-57 Sentence - 8 yrs. to 20 yrs. 
Name of institution where now confined, if not on bail D. C. Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
A /s/ Robert Starr, Jr 


pril1, 1957 : : 
Date | Appellant 


Attorney for Appellant. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed February 27, 1957] 
Washington, D. C., 
Monday, February 4, 1957 
The above-entitled action came on for trial before the HONORABLE 
CHARLES F. McLAUGHLIN, United States District Judge, and a jury, at 
10:40 o'clock a. m. 
APPEARANCES: 
On behalf of the United States: 


HAROLD H. TITUS, JR. , ESQUIRE, Assistant 
United States Attorney. 


On behalf of the Defendant: 
JAMES K. HUGHES, ESQUIRE. 


* x * * * % 


7 
OPENING STATEMENT ON BEHALF OF THE DEFENDANT 


MR. HUGHES: This being a first degree murder case, I believe 
it will be helpful to you jurors in arriving at a proper verdict for me at 
this time to briefly outline to you jurors what the defense in this case 
expects to show. 

We will show you that for seven and a half years prior to this in- 
cident, the defendant was in the Armed Services; and that for 20 months 
of that time he spent in Korea under constant fire; and that while he was 
in Korea he received information from the Red Cross to the effect that 
his wife had given birth to an illegitimate child. He also received infor- 
mation as to infidelity all the time that he was in the Service. 

He reenlisted in the Army and came back and tried to get her to 
mend her ways, and was not successful in doing that. 

We will show you that this unfortunate situation preyed on the 
defendant's mind until his mind snapped, and after he was arrested in 
connection with this unfortunate occurrence, at my request he was 
examined in the District Jail by a psychiatrist by the name of Frank 
Caprio who will be here and who will testify to the jury that in his pro- 

21 fessional opinion as a psychiatrist and as a psychoanalyst and as 
a doctor it is his judgment and his opinion at the time of this occurrence 
the defendant was of unsound mind, and in his opinion he is of unsound 
mind at the present time. 

So that ultimately you jurors will have to decide whether or not 


at the time of this occurrence the defendant was suffering from a diseased 


mind. That is the sole issue which you jurors will have to decide. 
a * * * * a 


DR. CHRISTOPHER JOSEPH MURPHY 
a * 3 cd 
DIRECT EXAMINATION 
BY MR, TITUS: 
Q. Doctor, would you state your full name, please, sir? 


A. Christopher Joseph Murphy. 
* * * 
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Q. Doctor, would you tell us the results of your findings of the 
autopsy? A. This decedent was identified to me by the name of Louvenia — 
Starr. She was a colored girl with the given age of twenty-five. She 
weighed 111 pounds. She was five feet tall. She was fully clothed, and 
her clothes were very, very bloody. She had a stab wound over the 


crest of the left shoulder three-quarters of an inch long, gapping a half 
inch, three and a half inches to the left of the midline and to the back, 
about where I am pointing (indicating). 


This stab wound took a course from back to front downward and 
passed, severed the subclavian artery. Now the subclavian artery is a 
large blood vessel that comes out of the aorta, which is the largest 
blood vessel coming off of the heart. That artery was severed, and that 
gives the blood supply, carries the blood supply to the whole left extremity 
and the head and neck. The chest cavity was filled with blood. 

I examined all the other internal abdominal and chest organs, and 
they were negative. 

A specimen of blood was taken from the deceased, and the analy- 
sis of the alcoholic content revealed .12, which indicated that this dece- 

dent had been imbibing in alcoholic beverages, and was almost to 
the degree of intoxication. 

Q. Almost to the degree? A. Yes, sir, .15 is considered in- 
toxication. 

The cause of death in this case was the stab wound of the neck 
injuring large blood vessel causing hemorrhage and shock. 

* cd a * * a 

Q. Doctor, you indicated I believe that the degree of penetration 
of the wound which was found coming from the back of the neck as you 
described it was how long in inches? A. About three and a half inches 
long. 

* * * * * ok 

Q. Were you measuring that three and a half inches from the 
point of entry at the back into the body of the deceased, is that correct? 
A. I was measuring from the point of entrance in the skin to the point 
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of termination below the subclavian artery. 
cd id * * 
IULA LUCILLE MINOR 
was called as a witness by counsel for the Government and, having first 
been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. TITUS: 

Q. Now, Mrs. Minor, when you answer my questions, will you 
talk up real loud so they can hear you way back here, and do not whisper. 

Tell us your full name, please. A. Iula Lucille Minor. 

Q. Miss Minor, where do you live? A. I live 124 O Street, 
Southwest, Apartment 2. 

Q. Is it Mrs. Minor or Miss? A. Mrs. 

* ate * * cd * 

Q. Now, on the occasion of Sunday, June the 10th, 1956, did you 
have occasion to see either the defendant or the deceased or both of them? 
A. Yes, I did. 

Q. Where did you see them that day for the first time? A. I saw 
them at their home. 

Q. And what time of day was that, or night? A. It was before 
twelve noon. 

Before twelve noon? A. In the day. 
Pardon me? A. It was before twelve noon. 
All right. And that was at their house, you say? A. Yes. 


Was anyone else present on that occasion when you saw them? 


there were a couple of other people, but I don't remember just 


Did you remain with them from twelve noon on, the rest of 
the day? A. Well, at that particular time I was with them for a 
short while, and then I returned home. 
Q. How long were you with them, approximately? A. I would say 
a half an hour or a little more. 
Q. Were any plans made at that time? A. Yes. We were making 
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plans to go to the baseball game in Chapel Hill, Maryland. 

Q. Who was making the plans to go to the baseball game? A. John 
Short, Robert Starr, and Louvenia Starr, and I. 

Q. John Short, Robert Starr, the defendant, Louvenia, and your- 
self, is that right? A. Yes. 

Q. Was John Short a boyfriend of yours? A. Yes. 

Q. Did you finally make plans to go to this ball game? A. Yes, 
we did. 

Q. What time did you plan to leave? A. Well, as soon as the 
Starrs could find a babysitter for their children and we were dressed. 

Q. Ican't hear you. A. As close to the time of the starting of 
the game, which is at two o'clock, and as soon as we all were dressed 
and the Starrs found a babysitter. 

Q. Did there come atime, after these plans had been made, that 

you saw Robert Starr and his wife again? A. Yes. 

Q. When was the next time you saw them after that? A. Robert 
Starr came to my home to see if we were ready. 

Q. And what time was that, approximately? A. Between one and 
three o'clock. I don't know the exact time. 

Q. Between one and three? A. Yes. 

Q. Was it closer to three or one, do you know? A. I really 
don't remember. 

Q. And on that occasion, did you have a conversation with the 
defendant, Robert Starr? A. Yes, I did. 

Q. Did you talk with him? A. Yes, I did talk with him. 

Q. What was done then? What was the conversation about, and 
what did you do? A. Iam not sure, but I think it was the idea of what-- 
the style we were dressing for the game. 

Q. Ican't hear you. A. Iam not quite sure, but I think the 


conversation was based on how we were going to dress for the game. 
* * * * * * 


Q. Now, did there come a time when you left for this ball game 
with Robert Starr and his wife? A. Yes, we did. 
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. Would you estimate about what time it was that you left? 
It was between three and three-thirty. 


. How did you go to the ball game? A. In Robert Starr's car. 
cd cd R x cd 


*O > © 


Q. And about what time would you say it was that you arrived out 
there? A. I don't know exactly, because we got in the vicinity of Chapel 
Hill, Maryland, I'd say, about thirty-five minutes after we left the Dis- 
trict, or less time, and circled around a couple of spaces looking for the 
diamond of the game for that day. 

Q. Looking for the diamond for the game that was being played? 
A. Yes. ; 

Q. And did you find the game over there? A. No, we did not. 

aK * ae xe * * 

Q. You couldn't find the game. What did youdothen? A. Sowe 
stopped in at the Chapel Hill Beer Garden. 

Q. Chapel Hill Beer Garden? A. Yes. 

Q. All right. What happened then? A. We had a round of beers, 
and we played the juke box and danced, and then we had another round of 


beers. 
*x * *x * * * 


Q. Beer. Allright. And what happened then? A. And we sit 
there and talked for a while, and then we left. 

Q. And then you left. 

Now, I want your approximation. How long would you say that you 
were over in Chapel Oaks, all together, from the--or Chapel Hill, as you 
call it--from the time you arrived till the time you left? A. Up until 


somewhere in the vicinity between six and seven o'clock in the 
afternoon. 

Q. And that is when you left, you mean? A. Yes. 

& * * * * * 


Q. Where did you go when you left Chapel Hill, or Chapel Oaks? 
A. We stopped some place in the District. Where, I don't exactly re- 
member--and got some beer. We stopped on Nicholson Avenue, and 
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Louvenia Starr and I--in fact, she went in with me. I stopped at the 
House of Prayer Church to speak to John Short's brother, which is a 
member there, and she went with me. 

* * 5d aK x ¥c 

Q. When you arrived at her house, which you said was on First 
Street, Southwest, in the District of Columbia, what did you do then? 

A. Well, we decided to have something to eat. So she had some potato 
salad and chicken--she had some chicken, and I had made some potato 
salad, so I went to my house and got the potato salad, and she furnished 
the chicken. She put a blanket with a sheet on it on the floor of her living 
room--all of her house was furnished except her living room--and we made 
a party in the living room, and had chicken and potato salad, and what not, 
and drinks. 

Q. Were the same group of people with you that were with you 
out at the ball game, at this party? A. I think it was a couple of other 
people there. 

Q. Do you know their names? A. I could be mistaken, but I 
think the Cephases were there. I am not sure. 

Q. The Cephases? A. Yes. 

Q. Is that C-e-p-h-a-s? A. Yes. 

Q. Are they neighbors of the Starrs? A. They were with whom 
I was living at that time. 


Q. You were living with them, in the house on First Street where 

you lived? A. Yes. 

Q. With the Cephases? A. Yes. 

Q. You think the Cephases were there. Was there anybody else 
there besides the Cephases that were a new group; that is, besides the 
group you went to the ball game with? A. I can't recall. 


Q. How long did you remain at the-- Well, let me ask you: 
While you were there having this party, as you call it, and this 
food to eat, did you all have something to drink around this blanket? 
A. Yes, we did. 
Q. What was being drunk there? A. We had bourbon and beer. 
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Q. Bourbon and beer. Where had the bourbon come from, do you 
know? A. No, I don't. 

Q. Well, was it in the house when you got there, or had it been 
purchased before you got there? A. No, it was purchased before we got 
there, on our way back from Chapel Hill. 

Q. On the way back from Chapel Hill. All right. 

Do you know who purchased it? A. No, I don't. 

Q. How long a period of time did you and these friends of yours 
have this party around this blanket at the home of the defendant and the 
deceased? A. I'd say it was between, until about nine-thirty in the 
afternoon, or a few minutes later. 

Q. Nine-thirty in the evening, is that correct, or a few minutes 
later? A. Yes. 

Q. What happened then, at nine-thirty? A. Well, John Shorter, 
who worked at the Bureau, was on a night shift, -- 

Q. Bureau of what? A. Bureau of Engraving and Printing. 

Q. Allright. A. --had to go to work. 

Q. What happened then? A. SoI left the Starrs to prepare his 
lunch. 

Q. By that, did you go back to the place where you were living? 
A. 1356. 

Q. What happened then? A. I fixed his lunch, and Robert Starr 
offered to drive him to work. 

Q. That is the defendant. A. Yes. 

Q. And what happened then? A. We took John Short to work and 
returned to the Starrs. 

Q. Who is "we''? A. Leola and John Cephas. 

@. Leola is John Cephas's wife, is that correct? A. Yes. 

Q. That is Leola Cephas? A. Yes. 

Q. John Cephas? A. Yes. 

Q. And who else? A. John Short, the Starrs, and myself. 

Q. All right. And Charles Johnson, did he go with you on that 
occasion? A. No, he did not. 
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Q. Did you then take John Short to work? A. Yes, we did. 

Q. Who drove the car, or what car was driven when you took him 
to work? A. Robert Starr's. 

Q. Robert Starr's car? A. Yes. 

Q. And did he drive his car? A. Yes, he did. 

Q. Did there come an occasion when you left John Short off at 
his place of work, at the Bureau of--what did you call it? A. Engraving 
and Printing. 

Q. --Engraving and Printing? Did you let him off at work? 

A. Yes. 

Q. And then where did you go? A. After that, we came back to 
First Street, -- 

Q. To First Street? A. --to Robert Starr's. 

Q. To Robert Starr’s house? A. Yes. 

Q. What happened when you arrived at Robert Starr's house? 

A. I went in and I came back out of their house and came back to mine, 
and I was speaking to the Cephases about the way I had left my pocket- 
book at the time I left. And I went back up to the Starrs and I told Lou- 
venia that I had to go home because I had to get ready for work the next 
day. And she kept asking me, "Oh, stay a little while longer." 

Q. Wait a minute. Now, when you talked with Louvenia, was the 
defendant there? A. Yes; he was upstairs, though. 

Q. No, was he with you when you were talking to Louvenia? 
Could he hear what you said to Louvenia? A. Idon't know. He wasn't 
downstairs. We were downstairs, and he was upstairs. 

MR. HUGHES: I move it be stricken, Your Honor. 

MR. TITUS: That is why I asked that, Your Honor. 

THE COURT: The testimony will be stricken. The jury will 
ignore it. 

BY MR. TITUS: 

Q. Idon't want you to tell me any conversation you had with 
Louvenia downstairs; but let me ask you, what did you do after you got 
back to the Starrs’ house and talked with Louvenia? What happened next? 
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--not what you said, but what happened. A. I came, I started out of the 
Starrs'-- 

Q. Allright. A. --and Charles Johnson and Ruth were outside 
in their car. 

Q. Now, did there come an occasion when you joined Charles 
Johnson and Ruth? A. Yes, I did. 

Q. Now, what about Louvenia, the deceased? A. Well, I turned 
around and I said-- 

Q. No, not what you said. Did there come a time when Louvenia 
got in the car with you? A. Yes, she did. 

Q. About what time would you say that was? A. I don't remem- 
ber what time it was, but it was after ten-thirty, I would say. 

Q. After ten-thirty p.m. that night? A. Yes. 

Q. Now, how many did that make then, in the car? That is 
Charles Johnson's car? A. Yes. 

Q. How many did that make in Charles Johnson's car when Lou- 
venia gotin? A. Four. 

Q. Four. And that was yourself, Charles Johnson, Louvenia, 
and who else? A. And Ruth. 

Q. Whois that? A. Ruth. 

Q. Ruth. All right. 

Now, where did you four go? A. We went to take Ruth home. 

Q. Take Ruth home. A. Yes. 

Q. Now, Ruth was Charles Johnson's girl friend that evening? 
A. Yes. 

Q. Where did Ruth live? A. I don't know exactly where Ruth 
lived, because I didn't pay any attention to where we were going, travel- 
ing. 

Q@. Was it a considerable distance from where you were on First 
Street? A. No, it wasn't too much of a distance. 

@. And what happened after you took Ruth home? A. Well, we 
didn’t take Ruth directly home. 

Q. Where did you go? A. We stopped and had a beer. 
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Q. Where did you stop, do you know? A. It was somewhere in 
the vicinity of Fourth Street, Southeast. I think it was over there by that 
Fourth Street Beer Garden. 
Q. That was in Southeast, you say? A. Yes, over by the Navy 


Q. By the Navy Yard. And then, after you had the--what? a 
beer? A. Yes. 

Q. Did you have any more than a beer? A. No. 

Q. Did all four of you drink a beer there? A. No. 

Q. Who drank the beer? A. Ruth and Johnson drank a beer, and 
Louvenia and I split a beer, which I didn't finish and she didn't finish. 

Q. Now, after that, where did you goto? A. We left there to 
take Ruth home. 

Q. Did you take Ruth home? A. Yes, we took Ruth home, but 
Ruth went in the house and came back and got in the car. 

Q. What happened then? A. I told Johnson to please take me 
home because I had to prepare myself for work. 

Q. Yes? A. And he proceeded to bring me home. 

Q. Who was in the car when he brought you home? A. I think, 
I'm quite sure Ruth was there; I'm not sure, I'm kind of--I don't remem- 
ber whether she got back in the car or not, but I know that when we got 
to First Street there was Louvenia, Johnson and I in the car. 

Q. Just three of you? A. I think Ruth was still in the car, too. 

Q. Now, when you got to the First Street area, did you pull up 
to the curb anywhere? A. Yes, we did. 

Q. Where did you pull up to the curb, do you know? A. (No 
response) 

Q. Now, I am thinking of in relation to your house or to the 
Starrs’ house. A. There's a wire fence between 1365 and the house to 

the right, in the center of those two houses; in just about the 
center of that wire fence is where we parked. 

Q. Would that be between your house and the house where the 
Starrs lived? A. No, the house next door, to the right of 1365. 
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Q. Isee. Now, what happened--and by the way, who was driving 
then? Charles Johnson? A. Charles Johnson. 

Q. What happened when you pulled up to the curb at this particu- 
lar spot on First Street? A. Louvenia got out to my right, and Robert 
Starr was standing there, andI said to him, "Don't do anything to that 
girl, because she hasn't done anything, " and he said, "I'm not going to 
hurt--bother her," or something like that. 

Q. When did he come into the picture? A. Just as the car 
pulled up to the curb. 

Q. Where was he? <A. He was standing there at the car, as well 
as I can remember. 

Q. What kind of a car was that that you were in? Did it have 
four doors or two doors? A. It had four doors. 

Q. Four doors? Are you sure of that? A. No, I wouldn't say 
directly, but I think it had four doors. At least, she got out over me so 

quick, I think it was four doors. 

Q. Where were you? in the back or the front? A. In the back 
of the car. 

Q. And you say Robert Starr was standing at the car when you 
noticed him first? A. Yes. 

Q. What if anything do you recall he was doing when he was 
standing there? A. I said to him, "Don't hurt that girl. She hasn't 
done anything." 

MR. HUGHES: I object. It is not responsive. 

THE COURT: Yes, that has been testified to. Listen to the 
question, and answer the question as it is given to you. 

BY MR. TITUS: 

Q. You made a statement that you told him a certain thing. Do 


you know why you told him that, what prompted you to say that? A. Be- 


cause he seemed like he was angry. 
Q. What did Louvenia do then? A. She attempted to run. 
Q. Run where? A. Down the street to the left of 1365. 
Q. To the left of 1365. Would that be towards the lower numbers 
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than 1365? A. Yes. 
Q. Now, what did you dothen? A. I just stood there. 
Q. Were you in the car or out of the car? A. I was out of the 


Q. Did you get out of the car before or after Louvenia did? A. 
After Louvenia. 

Q. And was Louvenia to your right or left? --thatis, as you 
pulled up to the--with respect to where the driver was, was she on the 
right side of the car or to the left? A. She was to my left. 

Q. Were you then on the curb side of the car as it pulled up? 

A. Yes, I was. 

Q. And she got out over you then? A. Yes, she did. 

Q. What was the next thing that you saw and can remember and 
can testify to that occurred? A. The next thing I remember is that 
Louvenia was coming back, facing me, which was going toward the higher 
numbers of First Street, and this side of her dress was just about red, 
and this side was yellow. (Indicating) 

Q. That is, the left side was red and the right side was yellow? 

A. Yes. 

Q. What happened then? A. I don't remember. 

Q. What happened to you? A. I don't know. I just--everything 
went blank. 

Q. What is the next thing that you remember? A. I remember 
sitting in the car, rubbing her arm and asking Robert Starr to please 
hurry up and take her to the hospital. 

Q. What car were you sitting in then? A. Robert Starr's car. 

Q. Where was Robert Starr's car parked in relation to the car 
that you had come up in, with Mr. Johnson? A. About a car or so in 
front of Charles Johnson's. 

Q. Where were you in Charles Johnson's--or, rather, in Robert 
Starr's car, when you recall rubbing her arm, as you have described it? 
A. In the back seat. 

Q. And where was she? --that is, Louvenia. A. She was 
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across the front of the car. 
Q. Across the front? A. Yes. 
Q. Is that in the front seat of the car? A. Yes. 
Q. Who else was there at that time when you recall rubbing her 


arm? A. Robert Starr; he kept saying he couldn't find his car 
keys. 

Q. When you say he kept saying that, what was he doing when he 
was saying that, if anything? A. He looked like he was puzzled as to 
what to do. 

* * * * * * 

Q. Now, had there been any interval of time--Now, let me put it 
this way: 

Had any time gone by between the time that you pulled up to the 
curb and the time that Robert Starr was at the car? A. No, he seemed 
to be standing there at the time the car pulled up. That is the way it 
seems to me. 

Q. Did you hear any conversation between Robert Starr and his 
wife, the deceased, at the time that the car pulled up and he was standing 
there? A. There were some, there was some conversation, but I don't 
remember what it was, because I wasn't paying much attention to what 
they were saying. 

Q. You don't remember the conversation? A. No, I don't. 

* Sd * x * kK 

CROSS EXAMINATION 

BY MR. HUGHES: 

Q. Mrs. Minor, your address was 1365 First Street, Northwest, 
is that right? A. Southwest. 

* * * * * * 

Q. Prior to this unfortunate occurrence, there had been nothing 
to excite you, had there? Everything had been very harmonious and 
peaceful? A. No. Louvenia's conversation completely through the 
afternoon had kind of disturbed me. 

Q. Did you hear any conversation by Louvenia concerning Charley 
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Johnson? A. Again, please? 

Q. Charley Johnson was with you during the course of this ride 
out to Maryland, wasn't he? A. Yes. 

Q. Had you ever seen Charley Johnson with Mrs. Starr? A. No. 

Q. Never seen the two of them together? A. No. That was the 
first time he had ever seen her. 

* * * * * * 

Q. I take it that you had been in the Starrs’ home prior to the 
10th of June, hadn't you? A. Yes. 

Q. Do you know how many children Mrs. Starr had? A. Yes. 

Q. How many? A. Three. 

Q. What were their ages? A. I don't know. 

Q. Have you seenthem? A. Yes. 

Q. Who was taking care of the children while you took Ruth home, 
if anybody? A. Robert Starr. 

* aK * x * * 

Q. Did I understand you to say that when someone made a request 
for the defendant to drive his wife to the hospital, that he appeared be- 
wildered and confused to you? A. Yes. I asked him to take her to the 
hospital. 

Q. Well, you left your pocketbook some place, didn't you, and 
you had to go back to get your pocketbook? A. No. My pocketbook was 
where I lived at. I said earlier in my statement that I was speaking to 
the Cephases about the way that I had left my pocketbook, where I had 
left it in the house when we left to take John Short to work. 

Q. Did you go back to your house to get your pocketbook? 

A. Yes, I did. 

Q. At the time you left your house, was anyone init? A. No, 

I don't think so. 

Q. Was the door to your house open? A. No, because the 
Cephases, it was the Cephases' residence, I only roomed there, and 
they left with us when we took Robert, took John Short to work. 

Q. Where was John Short living at that time? A. (No response) 
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Q. Isn't it a fact he was living with the Cephases? A. On Bowen 
Road, Southeast. I don't know the exact address. 

Q. Isn't it a fact he was living at the Cephases’ home? A. No, 
he was not. 

Q. At the time Mrs. Starr got out of the automobile, who was in 
the automobile? A. Charles Johnson, myself, and I think Ruth was 
still in there. 

Q. Was Ruth there when the police arrived? A. I don't know. 

MR. HUGHES: That's all the questions I have. 

MR. TITUS: That is all I have, too. 

LEOLA CEPHAS 
* * * * * * 
DIRECT EXAMINATION 

BY MR. TITUS: 

x * 9 * * cd 

Q. Mrs. Cephas, where is your present home address? Where 
do you live? A. 1365 First Street, Southwest. 

5 cg * * * * 

Q. On June the 10th and 11th of 1956, were you and your husband 
living at your house at 1365? A. Yes, we were. 

* e * * * x 

Q. Now, Mrs. Cephas, on the date of June the 10th, that is, on 
a Sunday, June the 10th, did you have occasion on that date to see the 
defendant, Robert Starr, and his wife Louvenia? A. Yes. 

Q. Would you tell us approximately what time it was when you 
first saw them that day? A. Well, my husband and I, we went out early 
in the morning to go to the store, and then we come back home, and I 
fixed breakfast. Then, later on that evening, Robert come to the house 
and asked my husband and I to come and go with him to carry Short to 
work. 

* * * * 5 a 

Q. And what time was this that Robert came over to your house? 


A. I'd say between eleven-thirty and twelve o'clock. 
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* * * * * * 

Q. Who was driving the car that took this man Short to work? 
A. Robert Starr. 

* * * * * * 

Q. When you came back to First Street to where your house was, 
what did the other people who were in the car do? A. Well, we didn't 
stay there to look, sir. 

Q. Well, when you left them, were they still in the car? A. Yes, - 
they were still there, out on the front, rather. 

Q. And your husband and you went on into your house? A. Yes. 

ss * * cd * * 

Q. Now, did there come a time when you went to sleep or when 
you got in bed? A. Yes. We went in the house and went to bed, and I 
carried the paper upstairs. I didn't go to sleep right away, but I went 
on upstairs, and I was reading the paper. 

Q. And what happened while you were reading the paper, if any- 
thing? A. I heard a commotion outdoors, and I didn't pay much attention, 
and then I heard Iula say that she didn't do anything. Well, I didn't get up 
right away. Then I heard this commotion again, andI got up. I looked 
out the window. Louvenia was holding her shoulder, and he had her by 
the arm, leading her towards the house. 

Q. Now, whois "he"? A. Robert Starr. 

Q. --who is the defendant here? A. --that's the defendant, over 
there. (Indicating) 

Q. Where was Louvenia and Robert, leading her towards your 
house, when you looked out of your window and saw them? A. They were 
coming from Mr. Pitmon's house. 

* * * 5 e * 

Q. How long a period of time was there between the expression 
you heard and the time that you saw Robert and Louvenia on the street? 
A. When I heard the commotion out on the front and I got up and looked 
out the window. 

Q. How long? Would you say it was two minutes, three minutes, 
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an hour? A. Oh, between two or three minutes. 

* * * * * % 

Q. Mrs. Cephas, I want to show you what has been marked as 
Government Exhibit No. 1 for identification, this knife. Will you look at 
it and tell us whether you have seen that before. A. Yes, Ihave. - 

Q. Where have you seen it before? A. I have seen the knife in 
Robert Starr's home. I used it three weeks before the accident occurred. 

Q. You used it, you say? A. Yes, sir. 

Q. What was that for? A. Cleaning chittlings. 

Q. And where was that that you saw it at Robert Starr's? A. In 
her kitchen. 

Q. Her kitchen? A. Yes, sir. 

Q. By "her," who do you mean? A. Louvenia Starr. 

% x * ae * ak 

Q. Did you have occasion to see the defendant that evening before 
you heard the commotion outside? A. Yes. 

Q. And when was that? A. He come to the house before the 
accident occurred. He asked my husband and me, had we seen Louvenia. 
I told him no, I hadn't seen her. 

Q. About what time would you say that was? A. Oh, I'd say 
about a half an hour before the accident occurred. 

Q. And at the time that you spoke to him and he spoke to you 
and asked you if you had seen Louvenia, where did that conversation take 
place? A. It took place in my home. 

Q. Well, downstairs or upstairs? A. Downstairs. He knocked 
on the door. 

Q. Do you recall how Robert Starr, the defendant, was dressed 
when he came to your home? A. Iam not quite sure, but I think he had 
on a pair of khaki pants and a white shirt. 

Q. How long did he remain there on that occasion when he was 
asking if his wife, if you had seen his wife? A. Well, he asked me, had 


I seen her, andI told him no. Then he hollered upstairs and asked my 
husband, did he have his car keys. John told him no, he didn't have his 
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car keys. I told him, I said, "Well, Louvenia is not here. If you don't 


believe me, you can go upstairs and see." 
Q. All right. A. So he went upstairs and he asked John again, 
had he seen his car keys. John told him no. John told him, he say, 


"You told me I could use your car tomorrow and you would leave the keys 
with Louvenia," because my husband said he was going to pay some bills 


the next day. Then he come downstairs and went out, and I locked the 
door behind him. 
Q. And then how long was it, would you say, after-- Well, I 


think you already testified it was a half hour before this accident occurred, 


as you putit. A. Yes, sir. 


* * * * * * 
BERNICE ASKEW 
* * * * * * 


DIRECT EXAMINATION 

BY MR. TITUS: 

* Me * ad ae 

Q. Were you living at 1363 First Street, Southwest on the date 

of June 10 and 11, 1956? A. Yes, I was. 

ae ae * * a * 

Q. I want to direct your attention, Miss Askew, to the date of 
June 10, Sunday, 1956. Did you have occasion on that date to see the 
defendant in this case, Robert Starr? Did you see Robert Starr that 
night? A. Yes, I saw him that night. 

Q. Where did you see him? A. Iwas in bed and somebody 
knocked on my door and I-- 

Q. About what time was that? A. It was about twelve-thirty, 
something like that. 

Q. About twelve-thirty or something like that? A. Yes. 


Q. And someone knocked on your door, and what happened then? 
A. And I came downstairs to open the door, and Robert Starr asked me 
was his wife there, and I told him no she wasn't there, and he told me he 


was going to git her. 
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* ca * * * * 


79 Q. What did he say then? A. Then he told me, he said, "Baby 
Sis," he says, "I am going to get Louvenia tonight. I guess I am going 
back to jail."" He pulled the knife out of his pocket and put it back in 
his pocket with the point part of it sticking up. 

Q. And then what happened? A. Then he left out and went back 
upstairs. 

Q. You went back upstairs in your house? A. Yes, I did. 

Q. Wait a minute. When you had this conversation with him, you 
said he called you Baby Sis? A. Yes. 

Q. Is that the nickname you goby? A. Yes. 

Q. Where was that conversation in your house? Was it upstairs 
or downstairs? A. Downstairs. 

80 Q. Downstairs. Were you dressed at the time that you came down 
to answer the door? A. I slipped on a dress. 

Q. You slipped on a dress before you answered the door? A. Yes. 

Q. At the time that you say that he showed you this knife where 
did he get the knife from? A. He got it out of his pants pocket. 

Q. And showed the knife to you? A. Yes, he did. 

Q. Will you look at this knife, Miss Askew, Government Exhi- 
bit No. 1 for identification. Tell us if you recognize that knife? A. Yes, 
that was the knife that he showed me. 

Q. That was the knife that he showed you? A. Yes. 

Q. After he had shown you this knife, what did he then do with 
it? A. He put it back in his pocket, with the point part sticking up. 

K od K * cs * 

81 Q. How long did Robert Starr the defendant stay in your house 
and have this conversation with you? What was the total amount of time 
that he was there as best you recall? A. He stayed there about ten 


minutes. 
Q. After he left the house, what did you do? A. I went back 
82 upstairs and I looked out the window, and when I looked out the 


window I saw Robert Starr go in his house and then he came back out 
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and got in the front seat of his car. 

Q. What happened then? <A. And then I went downstairs and 
warmed up cabbage to eat. When I came back upstairs and looked out 
the window I saw Robert Starr when he had hold of Louvenia running 
down the street, and I saw him took the knife and stuck her with it. 

Q. Will you describe for the Court and the jury a little more in 
detail? That is, don't go so fast and describe exactly what you saw 
when you went back up to the window and looked out after you finished 
making your cabbage. Tell us exactly what you saw happen. A. I saw 
Louvenia running down the street and Robert Starr caught over her hold- 
ing her up with one hand and with the other hand he hit her up (indicating) 
around her neck. 

Q. Did you see anything in his hand when he hit her? A. Yes, 

I saw him when he hit her in the neck with the knife. 

Q. With the knife. 

Now where exactly was he in relation to your house at the time 
that he hit her in the neck with the knife? In other words, where were 
they standing or where were they running? Exactly where were they? 

Do you understand my question? A. Yes. He was standing about 
in front of my door when he hit her with the knife. It wasn't about as far 
from here to the end of that table there. 

Q. You mean from your door? A. From my window to the end 
of that table. 

Q. To where they were on the street you are talking about? 

A. Yes. 

Q. Now in what direction were they heading, that is, was Louvenia 
Starr the deceased heading at the time this incident happened when he hit 
her with the knife? In which direction was she going? A. She was going 
in this direction (demonstrating). 

Q. That doesn't mean anything. 

The Ratchfords' house? A. Yes. 

Q. Was she going in the direction of the Ratchfords’ house? 

A. Yes. She kept running, kept on down the street, Robert Starr still 
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had his hand on her. She went up to the Ratchfords' walk and knocked on 
the door. She said, "Somebody please help me, please call the police." 

Q. She knocked on the Ratchfords' door? A. Yes. 

Q. Where was Robert Starr the defendant at the time that she 
ran up on the Ratchfords’ door and knocked on it? Where was he? 

A. He was right behind her. He had hold of her. He was right behind 
her when she was running to the Ratchfords' door. 

Q. He was right behind her? A. Yes. 

Q. Did you see he had hold of her? A. He had his hand on her, 
yes. 

Q. Did you see the Ratchfords answer the door after she knocked 
on it? A. Yes. 

Q. What happened then? A. Well--I heard Ratchford say some- 
thing to him about, "Get the stuff off my porch," and then he said, "It 
wasn't nothing wrong with Louvenia, she was just bleeding because he had 
cut his finger." 

Q. Who said that? A. Robert Starr. 

Q. All right. What happened then? A. Then they came out from 
Ratchfords' porch and was coming up the street, and then's when she 
fell and Robert Starr started dragging her by the arm. lIula Minor told 
him, "Don't drag her like that." 

That's all I seen. 

Then he put her.in the car. When he put her in the car he said he 


couldn't find his car keys. 
% : ae aK x 
CROSS EXAMINATION 
BY MR. HUGHES: 
Q. Miss Askew, do you know a party by the name of Charles 


Johnson? A. Yes, I do. 
cd * * ak a 53 


Q. Did you ever see him in the presence of Mrs. Starr? A. No, 


I haven't. 
Q. Have you ever seen Charles Johnson and Mrs. Starr together? 
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26 
and got in the front seat of his car. 

Q. What happened then? A. And then I went downstairs and 
warmed up cabbage to eat. When I came back upstairs and looked out 
the window I saw Robert Starr when he had hold of Louvenia running 
down the street, and I saw him took the knife and stuck her with it. 

Q. Will you describe for the Court and the jury a little more in 
detail? That is, don't go so fast and describe exactly what you saw 
when you went back up to the window and looked out after you finished 
making your cabbage. Tell us exactly what you saw happen. A. I saw 
Louvenia running down the street and Robert Starr caught over her hold- 
ing her up with one hand and with the other hand he hit her up (indicating) 
around her neck. 

Q. Did you see anything in his hand when he hit her? A. Yes, 

I saw him when he hit her in the neck with the knife. 

Q. With the knife. 

Now where exactly was he in relation to your house at the time 
that he hit her in the neck with the knife? In other words, where were 
they standing or where were they running? Exactly where were they? 

Do you understand my question? A. Yes. He was standing about 
in front of my door when he hit her with the knife. It wasn't about as far 
from here to the end of that table there. 

Q. You mean from your door? A. From my window to the end 
of that table. 

Q. To where they were on the street you are talking about? 

A. Yes. 

Q. Now in what direction were they heading, that is, was Louvenia 
Starr the deceased heading at the time this incident happened when he hit 
her with the knife? In which direction was she going? A. She was going 
in this direction (demonstrating). 

Q. That doesn't mean anything. 

The Ratchfords' house? A. Yes. 

Q. Was she going in the direction of the Ratchfords’ house? 

A. Yes. She kept running, kept on down the street, Robert Starr still 
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had his hand on her. She went up to the Ratchfords’ walk and knocked on 
the door. She said, "Somebody please help me, please call the police.” 

Q. She knocked on the Ratchfords' door? A. Yes. 

Q. Where was Robert Starr the defendant at the time that she 
ran up on the Ratchfords' door and knocked on it? Where was he? 

A. He was right behind her. He had hold of her. He was right behind 
her when she was running to the Ratchfords' door. 

Q. He was right behind her? A. Yes. 

Q. Did you see he had hold of her? A. He had his hand on her, 
yes. 

Q. Did you see the Ratchfords answer the door after she knocked 
on it? A. Yes. 

Q. What happened then? A. Well--I heard Ratchford say some- 
thing to him about, "Get the stuff off my porch," and then he said, "It 
wasn't nothing wrong with Louvenia, she was just bleeding because he had 
cut his finger." 

Q. Who said that? A. Robert Starr. 

Q. All right. What happened then? A. Then they came out from 
Ratchfords' porch and was coming up the street, and then's when she 
fell and Robert Starr started dragging her by the arm. Iula Minor told 
him, "Don't drag her like that." 

That's all I seen. 

Then he put her in the car. When he put her in the car he said he 
couldn't find his car keys. 

* a * * x Bs 

CROSS EXAMINATION 

BY MR. HUGHES: 

Q. Miss Askew, do you know a party by the name of Charles 
Johnson? A. Yes, Ido. 

x x * x x ss 

Q. Did you ever see him in the presence of Mrs. Starr? A. No, 


I haven't. 
Q. Have you ever seen Charles Johnson and Mrs. Starr together? 
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A. No, I haven't. 


* * * * * * 


Q. You never saw her with any men friends? A. No, I haven't. 


* * * * * * 
87 PITMON RATCHFORD 
* * * * * * 


DIRECT EXAMINATION 
BY MR. TITUS: 
ca * * * * oe 
89 Q. I want to direct your attention, Mr. Ratchford, to the night 
or the early morning of June 11, 1956. Did you have occasion that 
morning early to see the defendant in this case and the deceased Louvenia 
Starr? A. Yes, I did. 

Q. Will you relate in your own words, and speak loudly, exactly 
what happened that night at your house. A. Well, my wife and daughter 
and myself were sitting in the living room and we was looking at TV, and 
I don't know, it was between 12:30 and 1 o'clock, something like that. 
Someone knocked on the dorr. My wife, she got up and went to the door, 
and I went behind her. By the time I got to the door there was a man and 
a woman walking away. The man was holding the woman by the shoulder 

90 like, and we looked down and there was a lot of blood on the front 
by the door and some was on the screen. So my wife hollered and said, 
"You had better come back here and clean this mess up." And this 
fellow said-- 

Q. Who do you mean by “this fellow"? A. The man who was 
holding the lady. 

Q. Do you see him here? A. I--Mr. Starr, there (indicating). 

Q. This defendant? A. Yes. 

Q. What did the defendant say? A. He said, "Oh, I just cut 
my hand." 

Q. Allright. A. He just told my wife he cut his hand. 

Q. So then what happened? A. They walked a little further. 

He was still holding the lady, and she collapsed in the street. 
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Q. How far were they from your house when she collapsed on 
the street? A. After you walk from my house to the street, that's about 
ten feet, I guess, to the sidewalk, and then from the sidewalk from me 
to you. 

Q. Down the sidewalk? A. Yes. 

Q. And that's where she collapsed? Is that correct? A. Yes. 

Q. What happened after she collapsed? A. Well, next thing 
I know they were--a man and a woman seemed like there--Mr. Starr 
put her in a car down the street there. 

* * * * * * 

Q. Did you see Mr. Starr after that? A. He went in the house, 
in a house down the street. 


* * * * * ok 





Q. I just want you to answer this question yes or no. 

Did you hear a call from across the street? Just answer yes or 
no. A. Yes, I did. 

Q. At the time that you heard this call from across the street 
did you see where the defendant was, that is, Robert Starr? A. Yes, 
he was standing on the street, on the sidewalk. 


* Ke aE a 5 * 
Q. Did he respond to the call? A. Yes, he did. 
b ae * * * 2m 


Q. Now, Mr. Ratchford, will you tell us what words you heard 
called from across the street? A. Someone across the street said, 
"Call the police." 

Q. What did the defendant reply to that? A. He said, "What's 
the use calling the police." He said, "It's my wife.” 

x cs « * * x 

Q. Where was this blood that you refer to? A. Right at the 
front door. A little bit was on the screen of my door. 

Q. A little bit on the screen of the door ? A. Looked like to 


me maybe a quart on the doorstep there, about a quart of blood. 
* x * * x * 
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EVELYN MAY COOPER DYER 
* *x a 
DIRECT EXAMINATION 

BY MR. TITUS: 

* * * * * * 

Q. Mrs. Dyer, do you know the house in which the defendant 
in this case Robert Starr and his wife Louvenia Starr lived on June 10 
and 11, 1956? A. I know where it is located, yes. 

Q. Where is it located in relation to your house? A. The back 
to their house and my back are off the same alleyway. 

F * %E ce 2K Be 

Q. Mrs. Dyer, I want you to look at Government's Exhibit No. 1 
for identification, this knife. Tell us whether you have ever seen that 
knife before? A. Yes, I have. 

Q. Where did you see it first, Mrs. Dyer? A. It was in my 
backyard. 


Q. When did you see it in your backyard? A. Well, it was ona 


Monday. I don't recall the date. 
x * * * bd * 


Q. Was it after the incident had occurred? A. It was after the 
incident, yes. 

* * * * od * 

Q. Will you tell us what happened with regard to that knife? 

A. Well, a neighbor fellow that lived next door to me was cutting 
my grass with a lawmower in the back, and he called me to the back be- 
cause-- 

MR. HUGHES: I object to the conversation. 

BY MR. TITUS: 

Q. Not what he said. What did you do after he called you? A. I 
went downstairs in the backyard. 

Q. When you got in the backyard, what did you see? A. I saw 
this knife lying close to the fence under the bed of flowers. 

Q. Under the bed of flowers? A. Yes. 
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Q. And is that in your own backyard? A. Yes. 
*” oe ak * * 
RICHARD H. HOARE 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. TITUS: 

Q. Officer, state your name and your present assignment, 
please? A. Private Richard H. Hoare, attached to No. 4 Precinct. 

THE COURT: Just a moment, please, Officer. Will you speak 
a little more loudly and a little more distinctly and possibly a little more 
slowly so we can all hear and understand you? Will you repeat your 
name? 

THE WITNESS: Private Richard H. Hoare, No. 4 Precinct. 

THE COURT: The last name is Hall? 

THE WITNESS: Hoare, H-o-a-r-e. 

BY MR. TITUS: 

Q. Allright, sir. Were you attached to No. 4 Precinct on the 
early morning of June 11, 1956? A. Iwas. 

Q. Did you have a partner working with you at that time? A. I 
did. 

Q. Who was that? A. It was Louis Sansock. 

Q. Did there come an occasion, Officer Hoare, when you re- 
sponded to the vicinity of 1359 First Street, Southwest, in the District 
of Columbia, on or about the date of June 11, 1956? A. I did. 

Q. About what time did you respond to that particular area? 

A. I knew the time would be about 12:40 a.m. 

Q. When you went to that particular area did you go with your 
partner, Private Sansock? A. I did. 

Q. Were youina scout car? A. Yes, sir. 

Q. When you arrived at the area of 1359 First Street, Southwest, 


tell us what you saw when you first arrived? A. When I first arrived 


on the scene there we had a call there was an injured woman. When I 
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arrived on the scene I saw a man standing alongside of a '53 Pontiac 
Catalina with a woman laying on the front seat, and another woman sit- 
ting in the back. The woman in the front seat was bleeding very badly. 

Q. Who was the man that was standing there? Do you see him 
here? A. Ido. 

Q. Who is that? A. (Pointing) Mr. Starr, right over there. 

Q. The defendant Starr? A. The defendant Starr, yes, sir. 

Q. What did you do when you saw this-- A. Well, I immediately 
called for an ambulance and asked Mr. Starr what had happened. 

Q. You asked Mr. Starr what had happened? A. I did, sir. 

Q. What did he say? A. He told me he didn't know, that his wife 
had been injured, and at that time he showed me where he went to a house 
to make a phone call, and I asked him why he didn't take the car and take 
his wife to the hospital. He said that he didn't have the keys, and that 
his wife had had the keys. In the meantime he took me up to the house 
where he tried to make the phone call. 

Q. What house was that? A. That was 1359, I believe, First 
Street, Southwest. 

Q. Was that the house of Mr. and Mrs. Ratchford? A. Yes, sir. 

Q. He said he tried to make a call there? A. He said he tried 
to get somebody to call for help. 

Q. What else did he have to say as regard to where he was that 
evening? A. He said he had been upstairs when he heard his wife call 
for help. 

Q. Heard his wife call for help? A. Well, he didn't say his wife. 
I wouldn't say he said his wife, but he said someone called for help down- 
stairs, and he went down to investigate. 

Q. And he went down to investigate? A. Yes. 

Q. How long did you interrogate him or talk to him on the scene 
that time? A. Well, Idon't know. We were there about a half hour 
with him before we brought him into No. 4 Precinct. 

Q. Were you talking to him during the whole half hour or were 
you doing some other things? A. Well, I was doing some other things. 
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I had the ambulance come, and I had to make the report up for-- 

Q. Did you ask the defendant where his wife had been that even- 
ing prior to the time that she was injured? A. Well, he had told me his 
wife had went out with some friends. I believe he told me went out to get 
some whiskey or something or other. 

103 Q. What was the defendant's condition at that time as to inebria- 
tion? Was he drunk or sober? A. Well, he had an odor of alcohol, but 
he was not drunk. 

Q. He was not drunk? A. No, sir. 

Q. Have you made many arrests of people for being drunk? 

A. Yes, sir. 

Q. How long have you been on the police force? A. It will be 
seven years May 1. 

Q. Let me ask you this: If you had seen the defendant in the 
condition he was when you first saw him that morning, would you have 
placed him under arrest for being drunk? A. No, sir. 

Q. Were you present when the doctor responded and pronounced 
the deceased dead? A. Yes, sir. 

MR. TITUS: Your witness, Mr. Hughes. 

CROSS EXAMINATION 

BY MR. HUGHES: 

Q. Who was the woman who was in the back seat of the automo- 
bile? A. Iula Minor was the woman who was in the back seat. 

104 Q. Did you see a party there by the name of Charles Johnson? 
A. WhenI first arrived. Is that Ernest Johnson? 

Q. Did you see anybody there by the name of Johnson? A. After 
I first arrived on the scene I did not see Johnson, but after the defen- 
dant's wife had been pronounced dead, and Homicide arrived on the scene, 
Johnson arrived. 

Q. Did you have any conversation with him? A. I did, sir. 

Q. What was his degree of inebriation? A. Very drunk, sir. 

Q. Was he very drunk? A. Yes, sir. 

Q. Would you have charged him with being drunk if you had seen 
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him on the street? A. I would have. 
Q. Did your investigation disclose that Charles Johnson had been 
with the deceased that evening? A. May I hear that again, please? 
Q. Did your investigation disclose that this Johnson man had 
been with the deceased that evening? A. Yes, he had been with the de- 
ceased. 


Q. Did you investigate to determine whether or not the defendant 


had tried to call the police? A. Yes, sir. I went to the house that he 
showed me that he went to. 

Q. Did you make an investigation there as to whether or nao he 
had tried to call the police? A. I did. 

Q. What did your investigation disclose? A. Mr. Ratchford 
said a man came to his door; there was all blood; and offhand I know he 
didn't say he wanted to call the police, but his wife I believe was asking 
for him to call the police. 

MR. HUGHES: That's all. 

Let me ask you this: 

BY MR. HUGHES: 

Q. Was the defendant's statement ever reduced to writing? 

A. Sir? 

Q. Was the defendant's statement ever reduced to writing? 
A. The statement he gave to me, sir? 

Q. Yes. A. No. 

Q. Who, if anyone, did you turn the defendant over to, someone 
from Homicide? A. He was turned over to Homicide, yes, sir. 

Q. Do you know who from Homicide? A. There was a Sergeant 
Clarke on the scene and another man with Sergeant Clarke, but I do not 

know his name. 

aK e ss ak 

GEORGE R. DONAHUE 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR, TITUS: 
108 Q. State your full name, please? A. George R. Donahue, 
D-0-n-a-h-u-e. 
Q. Are you a detective attached to the Homicide Squad? A. I 


@. Of the Metropolitan Police Department? A. Yes, sir. 

Q. Were you attached to that Squad in that same capacity on 
June 11, 1956? A. I was. 

Q. With relation, Detective Donahue, to the death of one Lou- 
venia Starr, did you have occasion to question or to be present when the 
defendant in this case Robert Starr was questioned? A. I was present. 

Q. Who was the Homicide officer who was in charge of the in- 
vestigation for the Homicide Squad of this particular case? A. Detective 
Sergeant Albert Clarke. 

Q. Is he any longer with the Metropolitan Police Department? 
A. He is not. 

Q. Is he retired? A. Heis. 

Q. For what reason did he retire? A. Heart condition. 

Q. Heart condition? A. Yes. 

THE COURT: What's his name, Carr? 

THE WITNESS: Clarke, C-l-a-r-k-e. 

BY MR. TITUS: 

Q. To your personal knowledge of Sergeant Clarke with whom 
you worked on the Homicide Squad, is that correct--you did work with 
him? A. Yes, sir. 

Q. Do you know his availability for testifying at this trial? 

MR. HUGHES: I object to that. 

MR. TITUS: I think it is perfectly all right, if Your Honor 
please. He knows the man personally. 

THE COURT: Objection overruled. 

THE WITNESS: He is not available at this time. His condition 


doesn't warrant it. 
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BY MR. TITUS: 

Q. His condition doesn't warrant his testifying? A. That is 
right. 

MR. HUGHES: I respectfully submit the best evidence in that 
regard would be medical testimony. 

THE COURT: The Court believes that the last portion of the 
testimony calls for an opinion of the witness. 

MR, TITUS: Very well, Your Honor. 

THE COURT: And that will be stricken. 

MR. TITUS: Very well. 

THE COURT: The portion in which the witness gives his opinion 
or his estimate of the physical condition of Detective Sergeant Clarke 
will be stricken and will be disregarded by the jury. 

Counsel for the Government may proceed. 

THE WITNESS: May I add something, Your Honor? 

THE COURT: You may. 

THE WITNESS: He is presently confined to the hospital. 

BY MR. TITUS: 

Q. What hospital? A. Casualty Hospital. 

MR, TITUS: I don't think that calls for an opinion. I think that 
answer could be kept in the record, if Your Honor please. 

THE COURT: That portion of the answer may remain as a factual 
statement. 

Counsel may proceed. 

BY MR. TITUS: 

Q. Detective Donahue, did there come an occasion when you 


were present when the defendant Robert Starr was interviewed with re- 


gard to the death of Louvenia Starr? A. Yes, there was. 
Q. Will you tell us first when that was that this interview took 
place? A. It was about 8 a.m. on July 11 in the office of the Homicide 


Squad. 
Q. Who was present at that time? A. Sergeant Clarke and my- 
self and the defendant. 
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Q. What was your particular job during the course of that inter- 
view? A. I typed the statement. 
Q. Then his remarks or answers to questions were reduced to 
writing, were they? A. They were. 
Q. And you did the typing of them? A. That's correct. 
Q. Do you have the original of that document here? A. Yes, I 


Q. May I have that, please? 

(Document handed to Mr. Titus by the witness. ) 

BY MR. TITUS: 

Q. Did the document that you typed reflect the answers given by 
the defendant to questions that were placed to him by someone? A. They 
did. 

Q. Who placed the questions? A. Sergeant Clarke. 

Q. Sergeant Clarke. 

And you were present during that time of the questioning, is that 
correct? A. The entire time, yes, sir. 

Q. Did you take down the exact remarks of the defendant in re- 
sponse to those questions? A. I did. 

Q. At the time that he made his statement which you reduced to 
typewritten form had you or any other officer, Sergeant Clarke, or any- 
one else, offered him any inducement to get him to make any such state- 
ment? A. I heard of none. 

Q. Was any force or coercion used on him by yourself or anyone 


else to get him to make some kind of statement? A. No, sir. 
* a “ae * * 


THE COURT: Counsel may continue the examination. 
BY MR. TITUS: 
Q. I believe you stated that this statement which was reduced to 


typewritten form was typed by yourself. A. That is right. 
Q. Was it signed in your presence by the defendant? A. It was. 
Q. Was it read to the defendant or did he read it to you? A. It 
was my recollection that he read it. 
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Q. That he readit? A. Yes, sir. 

Q@. And that he signed it in your presence,-- A. That is correct. 

Q. --is that correct? A. That is correct. 

MR, TITUS: At this time, if it please the Court, the Government 
will offer in evidence what has been marked Government Exhibit--or it 
has not been marked? 

THE DEPUTY CLERK: No. 

MR. TITUS: Let it be marked Government Exhibit No. 2 for iden- 
tification. 


(Statement of defendant was 
marked as Government Exhibit 
No. 2 for identification. ) 


MR. TITUS: I will offer in evidence what is now marked Govern- 
ment's Exhibit No. 2 for identification, the typewritten statement, if 
Your Honor please. 

MR. HUGHES: If Your Honor please, prior to Your Honor's 
ruling on that matter, I would like to ask a few questions on cross, if I 
may. 

THE COURT: You may ask the questions. 

VOIR DIRE EXAMINA TION 

BY MR. HUGHES: 

Q. Where was the defendant when you first saw him? A. In the 
office of the Homicide Squad, in the back part of the office. 

Q. Do you know how he got there? A. No, I don't. 

Q. To your knowledge, had he been interrogated by anyone from 
Homicide Squad before he came in your presence? A. Sergeant Clarke, 
it would be my opinion-- 

Q. Do you know how long Sergeant Clarke had interrogated him 
before you first saw him? A. No, I do not. 

Q@. And your best recollection of the first time you saw the defen- 
dant was when? A. Just shortly before eight o'clock. 

Q. That is, eight o'clock in the morning? A. Eight a.m., that 
is correct. 

Q. And the date? A. June the 11th, 1956. 
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Q. Do you know where the defendant had been from the time he 
was arrested up until the time you first saw him? A. Ido not. 
Q. Do you know what time he was arrested? A. Well, I know 
that the offense took place somewhere around 12:35, 12:40 a.m., and I 


believe it was 1:03 a.m., the same June the 11th that decedent was pro- 
nounced dead, and I understand he was taken in custody almost immedi- 
ately. 

Q. So that would it be safe to say he was placed under arrest 
about 1:15? A. Approximately. 

Q. And you have no personal knowledge as to whether or not he 
was interrogated from 1:15 up until the time you saw him? A. No, Ido 
not. 

Q. Who was in charge of this investigation? Detective Clarke? 
A. Detective Clarke, he responded to the scene, that is correct. 

Q. When was the last time you saw Detective Clarke? A. I saw 
him in the hospital last week. 

Q. What hospital? A. Casualty Hospital. 

Q. Was he under any sedation, to your knowledge? A. I don't 
know just how he is being treated. 

Q. Is he bedridden? A. Yes, he is. 

Q. I take it that he is rational; I mean, you can talk to him and 
he understands whatever you say? A. Are you talking about Detective 
Clarke? 

Q. Yes. He doesn't have any mental defect that you know of, 
other than this heart condition that you mentioned? A. No, sir. 

Q. And when you talk to him, he talks coherently and intelligently, 
doesn't he? A. That is correct. 

Q. At the time you talked to the defendant, did you detect the odor 
of alcohol on his breath? A. I did not. 

Q. Do you know whether or not any other detectives from Homi- 
cide had talked to the defendant? A. The only one that I know of would 
have been Detective Sergeant Clarke. 

Q. So that you have no personal knowledge of the conversation 
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which Detective Clarke had with the defendant prior to the time you first 
met the defendant, isn't that true? A. I have no knowledge of it, no, 
sir. 

Q. And you don't know what promises if any were made to the 
defendant by Detective Clarke, do you? A. The only way I could answer 
that, in the statement he was asked if anyone had made any promises or 
used any force, and he said no. That was with regards to the typewritten 
statement that he gave. 

Q. Well, as far as this typewritten statement is concerned, did 
you type all of it? A. I did. 

Q. And I take it Detective Clarke was the one that propounded 
the questions to the defendant. A. All of them. 

Q. And all you did was to type them? A. That is right. 

MR. HUGHES: That's all the questions I have. 

Your Honor, I would like to come to the bench on a question of law. 

THE COURT: You may. 

(At the bench. ) 

MR. HUGHES: Your Honor, this being a first degree murder case, 
I think that at the present time the status of the evidence is such that the 
statement of defendant should not be admitted. 

THE COURT: Well, I would be glad to hear from the Government. 

We all know that these statements made before arraignment have 
been the subject of judicial pronouncement, and although the Caurt knows 
of no instance where this specific type of situation has been passed upon, 
the Court naturally is desirous, and particularly in a first degree murder 
case, to avoid admission of any evidence that might have any taint of im- 
propriety, in the event such a situation exists. I am not saying that it 
does. I simply want to explore the situation and call for the views of 
counsel on both sides. 

Counsel for the defendant has stated his views, and the Court will 
inquire of counsel for the Government. The situation is that the detective 
who made the inquiries, propounded the interrogatories, and to whom the 
answers were given, is not presented as a witness and, as the Court 
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understands it, counsel for the Government is stating to the Court 
that the Government will not present any testimony or seek to present any 
testimony of that witness: to wit, Detective Sergeant Clarke. 

Now, Detective Sergeant Clarke is present in the city; it is stated 
by the witness that he is. I believe it is stated that he is not available as 
a witness. There was some objection made to that. I believe the Court 
ruled that this witness would not be permitted to testify as to whether 
Detective Clarke could or could not testify as a result of his condition. 

Now, the point is one of importance, and I would be glad to hear 
comments of counsel for the Government. 

MR. TITUS: Your Honor, first of all let me say that Iam sure 
Your Honor read the statement; I know Mr. Hughes did. This statement, 
if anything, could probably be classified as a self-serving declaration. 

It doesn't constitute an admission of the crime; as a matter of actual fact, 
constitutes a denial by the defendant that he committed the crime. There- 
fore, it is not in the same category as a confession would be. Therefore, 
I don't think it would be governed by the same rules of law that pertain to 
the recent cases in which confessions have been excluded, dating back to 
the McNabb rule, case. 

That is point one, Your Honor. I am offering it because I want to 
know the state of mind of the defendant as to his alertness and as to his 

memory at the time that he made the statement, not because of 
the fact that it contains a confession. And I think the McNabb rule and 
the subsequent cases on that point, including the recent case that was 
tried, the name of which I can't recall, Mr. Smithson tried it,-- Jim, do 
you remember the case? 

MR. HUGHES: You are talking about what, now? 

MR. TITUS: The murder case. 

THE COURT: You mean the Watson case? 

MR. HUGHES: Watson. 

MR, TITUS: Yes. 

THE COURT: Well, that is a case that was tried before me. I 
have some familiarity with it. 
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MR, TITUS: Well, Your Honor, that had entirely to do witha 
confession. This is purely a statement made by the defendant and offered 
by the Government for the sole purpose of showing the accuracy of his 
memory and his state of mind, because that is the sole issue, as Mr. 
Hughes has termed it, in this case. 

Point number two, if your Honor please: The statement of the 
officer about Sergeant Clarke is true. I subpoenaed Sergeant Clarke for 
an interview in my office. I learned at that time that he had retired from 
the police force. I further learned that--it was given to me to understand, 
rather, that he was unavailable at any time in the future for testimony, 

that he had had a severe heart attack. I just learned today, when 
I asked the question of George Donahue, that he was in the hospital. I 
did not know that. But I understood that even if he was not, he was un- 
available to testify. 

I assume that his statement could be obtained by way of a deposi- 
tion if it became necessary, if counsel agreed to it, of course. That is 
up to the defendant. 

MR. HUGHES: May I offer this suggestion. 

MR. TITUS: Yes. 

MR. HUGHES: Would Your Honor subscribe to Mr. Titus and 


myself going to the hospital and just asking him point blank exactly what 


happened from the time the defendant first came in his presence until the 
statement was reduced to writing, and Mr. Titus and myself being present? 

THE COURT: Well, if you are going to do it that way, I think you 
ought to give it some formality. You ought to stipulate that it will have 
the same effect as a deposition, without the necessity for the service of 
notice. 

MR. HUGHES: I would be willing to do that. 

THE COURT: I would take a reporter and also have the witness 
sworn as in the case of a deposition. 

MR. TITUS: I would like to have-- Excuse me, Your Honor; when 
Your Honor is finished. I don't want to interrupt. 

THE COURT: That is all I had to say. 
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MR, TITUS: I didn't mean to interrupt the Court. 

THE COURT: That is all right. 

MR. TITUS: Two things occur to me about that--and Jim. Num- 
ber one, I don't know whether he would be allowed, under the present 
circumstances, to talk to anyone about a case. I understand that he is 
quite seriously ill. I doubt if the doctors would give us permission to do 
that. 

Point number two, I would still urge upon the Court the view that 
this does not constitute a confession and thereby would not be governed 
by those same applicable rules. 

THE COURT: Now, with respect to the first point that counsel 
for the Government makes, it is of course a very intelligent point: 
namely, that it is not a confession and it should not be governed by the 
same rules that apply to admission of a written statement in the nature of 
a confession or a statement which is without question a confession. 

And it is true the Court has read the statement and the Court 
rather agrees with counsel for the Government that it is more of an ex- 
culpatory statement than it is of a confession of wrongdoing. However, 
it is, as counsel for the Government has frankly stated, properly stated, 
to be introduced to support the Government's theory that the defendant, 
at the time of the making of the statement, was mentally alert and capable. 
Since that is the defense which the defendant is asserting, it seems to go 

to the heart of the main issue in the case. The Court makes that 
statement on the basis of the opening statement of counsel for the defen- 
dant, made to the jury before any testimony was taken. 

So that while it is not a confession and in fact is properly to be 
construed to the contrary--in other words, there appears to be a dia- 
meter of difference between the effect of this statement and a confession, 
since this statement is, as the Court has indicated, exculpatory anda 
confession is inculpatory. But in view of the fact, as the Court has out- 
lined it, that it does touch, in effect, a very crucial issue in the case, 
the Court feels that the responsibility in a case of this type, involving 
the penalty that is possibly involved in this case, to withhold from the 
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jury anything that might be construed to be inadmissible, --I believe I 
would suggest to counsel that they carry out the suggestion made by © 
counsel for the defendant, at least to explore with the authorities at the 
hospital and possibly with the doctor--you can do that maybe by telephone-- 
to see if, in the atmosphere that would obtain in a hospital bedroom, which 
is quite different from that that is present in the normal courtroom in the 
presence of a jury, the witness, although suffering from a heart condition, 
might be able without difficulty to give his answers. 

MR, TITUS: Yes, I have no objection, Your Honor, to doing that 

whatever. I am just trying to think of this in the interests of 
time as well as anything else. 

I have already brought out, through a police officer, statements 
made by the defendant on the scene. Those were oral statements made 
by the defendant. By and large, they encompassed just about everything 
that is covered in this written statement. In fact, there may be one or 
two small exceptions, it covers just about everything that need be said 
in this statement. 


My only interest would be in trying to save a little time, as to 


his state of mind at the time of not only this confession, but at the time 


of the crime. I can introduce, I understand the law to be that I can in- 
troduce any evidence from the witnesses who saw him and observed his 
actions as to how he acted and how he talked at the time that they saw 
him, not relating to what he said, but how he acted and how he talked. 

Consequently, I would assume that at the appropriate time I can 
recall Detective Donahue to cover the attitude of the defendant at the 
time that he saw him and talked with him, not bringing in what the defen- 
dant said. 

THE COURT: I think that is correct. 

MR. TITUS: Yes. 

Then, Your Honor, I have, of course, rebuttal testimony to put 
in on the question of insanity. So that Iam thinking that perhaps Iam 

urging upon the Court something which has already been covered. 
I would formally offer the statement in evidence; if the Court saw fit to 





45 
overrule it, then I would feel that perhaps I can proceed on the oral con- 
fession we had and the statement of the officer as to his--at a subsequent 
time--as to his attitude at the time he spoke with him. 

Jim, I assume you are objecting to the statement. Is that right? 

MR. HUGHES: Oh, yes, Ihave to. Ona first degree case, I 
have to object to it. 

MR. TITUS: Did he claim duress? 

THE COURT: Duress? 

MR. TITUS: The defendant? 

THE COURT: Does he claim duress? 

MR. HUGHES: Your Honor, I don't think it would be fair to ask 
it, because our position is, our psychiatrists say he is of unsound mind 
now. 

THE COURT: Well, the statement has been made by counsel, as 
the defense, that he was of unsound mind, so that if that is the position 
the defendant takes, I think the Court has made a reply-- 

MR. TITUS: Well, Your Honor, let me say this, if I may do 
this. This witness that I have on the stand now will be my last witness 
in the case. The other witnesses I named, whom I have called, are 

132 present and available. So that at the conclusion of this testimony, 
which would have been in my mind the reading of this statement, the 
Government would have rested. The defense would then take over. 

Now, I don't want to put in front of a jury a document and then 
suddenly have it objected to and overruled, ruled out, and then not be 
free to push it any further where it can be pushed. In other words, I 
think it gives the jury the idea that we are trying to put something over 
on them, and Iam not doing that. 

THE COURT: I can see your position. This would be my view 
of it, as a suggestion. I would suggest that you conclude your examina- 
tion of this witness and let the cross examination be concluded, and that 
you do not rest, that you withhold your resting until tomorrow morning. 

MR. TITUS: All right, sir. 

THE COURT: In the meantime, you can give any further 
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consideration to this matter that you see fit to give. My present inclina- 
tion is, and it may be taken out of a superabundance of caution, but my 
present inclination is to sustain the objection to the introduction of the 
Government's Exhibit No. 2, the written statement, for the reasons in- 
dicated by the Court in this colloquy at the bench, subject to your deter- 
mination between yourselves as to what you wish, whether you wish to 
pursue any of the suggestions made regarding the taking of the testimony 
133 of the Detective Clarke in the hospital, or whether you wish to 
cover the matter by recalling the witness-- 

MR. TITUS: The police officer who testified. 

THE COURT: The police officer who testified. 

MR. HUGHES: Hoare, I think it was. 

MR. TITUS: The difficulty there is, I think it leaves the same 
gap, because now they turn them over to Homicide, and that's it. 

MR. HUGHES: Yes. 

THE COURT: Well, you can examine Donahue further if you wish, 
as to-- 

MR. TITUS: I think he just came in for the purpose of the typing 
of the statement at that time. 

MR. HUGHES: I think he has exhausted his-- 

MR. TITUS: Whatever I would do, I would have to--Jim, in this 
regard, I don't like to cross bridges before we come to them, but we 
are liable to run into the situation that the police doctors and the other 
doctors at the hospital who are examining Clarke will tell us we can't 
question him. 

MR. HUGHES: I don't want to do anything to impair his health. 

MR. TITUS: Jimmy, I know you too well for that. I know you 
don’t. 

THE COURT: No, of course not. 

MR. TITUS: Then, we are into the situation of, what do we do with 

134 that? And I think that is going to be the situation. What do we do 
then? That is going to present a problem. 

THE COURT: Well, if you want to talk it over upstairs, you may 
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come in with some different views before tomorrow morning. The Court 
is passing on this question as something of a new question. As a matter 
of fact, Iam not passing on it on the basis of any particular authority 
that I know of in this circuit, but I am passing on it on the grounds that I 
have indicated in my comments. 

MR. TITUS: Yes. 

THE COURT: And I want to give you full opportunity to look into 
anything you wish to look into, so that you will not be ruled upon sum- 
marily so that you won't have an opportunity to at least present to the 
Court your theory in support of your request for an admission of this 
document. 

I think if we could continue this examination to its conclusion 
without the introduction of the document, and then adjourn until tomorrow 
morning, you can make your determination in the meantime between 
yourselves or separately as you see fit. 

MR. HUGHES: I think that is a good suggestion. 

THE COURT: Is the Court's suggestion-- 

MR. TITUS: I think the Court is right. I think the only answer 
will be that we will end up at the hospital, if they will take us, and if they 

won't, then I just don't know the answer. In other words, this is 
a document that has been marked as an exhibit. It has been referred to 


by the witness. The allegations are, assumedly--I don't know, but I 


assume that the defense is objecting because it is a document obtained 
by duress. 

THE COURT: Now, I will say this to you-- 

(Mr. Hughes laughed and gestured. ) 

MR, TITUS: I know, Jim. 

THE COURT: I will say this to you. One of the instructions this 
Court customarily gives--and I don't know how extensive it is; it is my 
own brainchild, for whatever it is worth--is an instruction with respect 
to the offer and rejection or admission of evidence, and it specifically 
tells the jury that the question of admission of evidence is one which 
rests solely with the Court, and that when evidence is admitted or a 
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witness is permitted to testify, the Court does not pass upon the credi- 
bility of the witness or the weight to attach to the evidence that is admit- 
ted. And conversely, where evidence is rejected, the Court admonishes 
the jury that the rejection of that evidence is a matter solely for the 
Court, and that they are not to speculate or conjecture as to what that 
evidence might be. 

I think that that probably does as much as the Court can do to 
protect against any impressions that might arise in the jury's mind. I 

realize that impressions may arise in any event, but at least the 
Court does its best to protect against the-- 

MR. TITUS: Your Honor, I don’t mean to delay the Court. I 
know Your Honor wants to-- 

THE COURT: That is all right. It is an important matter here. 

MR. TITUS: But this occurred to me. I have tried several cases 
involving evidence that has been questioned such as this, as the Court 
has had millions of them, I know. On one occasion, we were put in the 
position where the judge, on more than one occasion, has excluded the 
jury and then has taken testimony from all parties concerned, including 
the contesting party--because here the Government is making the offer; 
the objection is being made by the defense. Consequently, the defense 
is making the objection based upon some legal formula. In this case, 
I assume it is the fact that there is a witness who is missing who may 


have used force or coercion to obtain a statement. 

In that connection, the Court could, I think, exclude the jury and 
have a hearing outside of the jury's presence in which the defendant 
could take the stand and testify as to what did occur subsequent to his 
arrest. 


Now, I understand it is difficult in this case, because the defense 
is contending through their psychiatrists that he is presently of unsound 

mind. But legally, he has been found of sound mind: that is, 
under the court sending him over to a hospital, his being examined and 
found competent to stand trial. 

THE COURT: The presumption is there. 
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MR. TITUS: The presumption now is of soundness of mind. 
Then, if he makes allegations-- 

THE COURT: Not quite so loud. 

MR. TITUS: If he makes allegations in which he says that this 
was a statement obtained by force and duress, then I think we might be 
then put to the point of having to get Clarke. But at the present status 
of the case, there has been nothing alleged here to show coercion or 


force; merely the passage of a reasonable amount of time in the early 


morning. He was arraigned, I believe it can be shown he was taken to 
the coroner's hearing on the same date of Monday, June 11th. 

My only point is, Your Honor, that since there has been no alle- 
gation--the Court hasn't ruled on it yet; that is why I am saying this-- 
since there has been no allegation of force, merely the objection to the 
statement, the objection being solely on the fact that there is a missing 
witness, the witness being missing not through any fault of the Govern- 
ment, we tried to get him here and couldn't, then I think it might bea 
proper type of hearing to be had by the Court. 

If the Court determines then that there was force or coercion 

used, then we might have to get, Iassume, the testimony of 
Clarke to counteract that. 

THE COURT: Are you intending to put the defendant on the stand? 

MR. HUGHES: I think so. 

THE COURT: What do you think of this suggestion? 

MR. HUGHES: His conception of the rules of evidence is a little 
different than mine. It is my understanding that before any statement 
made by the defendant can be admitted in evidence, it is incumbent on 
the Government to show, prior to its admission, that it was voluntarily 
made, made without duress. The burden of showing it is not on the 
defendant. The burden of showing its voluntariness is on the Government. 
There is no presumption that it is voluntarily made. 

MR. TITUS: I think that is what we have done, Jim. 

MR. HUGHES: You don't have the presumption that it was 


voluntarily made. 
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MR. TITUS: No, Jim. I think we have covered that in the testi- 
mony of Donahue. He stated--he was asked whether any force or co- 
ercion was used, and he said no. 

THE COURT: Well, you have a little difficulty there, in that the 
witness who testified that no coercion was used stated that he couldn't 
testify from his own knowledge that Detective Clarke had not questioned 
him at any other time and had not questioned him before they met for 
the purpose of taking this statement and transcribing it. 

So it would be a little gap there in it. 

MR, TITUS: I don't think the law, Your Honor-- just arguendo, 
I don't think the law requires the Government to cover each second in 
the proof that at that particular minute there was no force used, and at 
the second minute there was no force used. I think it requires simply 
that we show generally that it was not the product of force or coercion. 

THE COURT: I agree with you thoroughly on that, but I think 
you must take into account the facts and circumstances that the absent 
witness here is the witness to whom the answers were given and is the 
witness who propounded the interrogatories that elicited the answers. 

MR. TITUS: That is right, Your Honor. 

THE COURT: So that you really have a somewhat different 
situation than the one that you have envisaged. I think it might bea 
question for the Court to allow the evidence to be introduced in the ab- 
sence of any showing of lack of impropriety other than that which would 
be gathered from the testimony of this witness, who says he couldn't say, 
as a matter of fact, that the defendant was not interrogated at some time 
before the taking of this statement by Detective Clarke. 

MR. HUGHES: I believe Detective Donahue's testimony indicated 
he had been questioned by Detective Clarke prior to the time when this 

witness-- 

MR, TITUS: I think he said, Jimmy, the only one that could 
have done it that he knows of; but I don't think he said he did. I have no 
doubt that Clarke asked him questions-- 

MR. HUGHES: I think so, too. 
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THE COURT: Well, I have a note that the witness stated the 
defendant was questioned by Detective Clarke, but I don't have any note 
that that questioning is other than the questioning that was in the state- 
ment itself. But I do have a statement of the witness, from the testi- 
mony of the witness, that he doesn't know if the defendant had been in- 
terrogated before the witness heard the statement and the defendant 
signed it. 

MR. TITUS: I think we had better resolve it as the Court sug- 
gested. I think we should go up to my office, if you will, Jimmy. 

MR. HUGHES: All right, perfectly willing to. 

* * * * * * 

MR. TITUS: Fortunately we have reached an agreement that set- 
tled the situation that prevailed yesterday. The agreement was this: 


Mr. Hughes came to my Office, and it was at his suggestion I called the 
hospital and was talking at that time with the hospital people, as I recall 
it I was talking to the doctor who treated him. He indicated he thought 


it would be possible for us to come down and take these depositions. 
However, at that point Mr. Hughes talked to Detective Donahue and indi- 
cated that it was sufficient in his view if Detective Donahue would go to 
the hospital and talk to Sergeant Clarke, and that his testimony would be 
hearsay, but that it would be without objection by defense counsel as to 
what Detective Clarke did during that period of time. 
MR. HUGHES: I thought it would be less strain in the hospital. 
THE COURT: You think that fully protects your client? 
MR, HUGHES: I think so. 
cd * * * 
GEORGE R. DONAHUE 
the witness on the stand at the adjournment, resumed the stand and testi- 
fied further as follows: 
DIRECT EXAMINATION (Resumed) 
BY MR. TITUS: 
Q. Detective Donahue, yesterday I was asking you some questions 
regarding the statement which you testified that you typed, and as I recall 
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my last question was concerning whether or not anyone in your presence 
or yourself had used any force coercion or persuasiveness upon the de- 
fendant to give such a statement. I believe your answer was "No” is that 
correct? A. That's correct. 

Q. At the conclusion yesterday I asked you to check with Detec- 
tive A. D. Clarke, is that his initial? A. That's correct. 

Q. Who was in charge of this case for the Homicide Squad, and 
who did the questioning of the defendant. A. Right. 

Q. As to what transpired from the time that Detective Clarke took 
charge of the defendant. Is that correct? A. That's correct. 

Q. Would you tell us first what time you learned Detective Clarke 
took custody of the prisoner or the defendant in this case, Robert Starr? 
A. It was around 1:00 a.m. on June the 11th, 1956 that Sergeant Clarke 
responded to the scene, and after questioning the defendant and other 
persons at the scene of the crime, instructed the uniformed officers at 
Number 4 precinct that had also responded there, to take the defendant 
to number 4 precinct until such time as he could respond there to question 
him further. 

He had to remain at the scene for various reasons for time, pos- 
sible an hour. 

Q. Possibly an hour? A. That's right. 

Q. During that time was it indicated that the photographer, the 
police photographer came to the scene? A. That's correct. 

Q. All right. 

After that hour, or approximately an hour, did Detective Clarke 
indicate to you what he then did? A. He then responded to Number 4 
precinct and at that time he talked to the defendant for somewhere between 
half hour and an hour. He says forty-five minutes would be a good esti- 
mate. 

Q. Is there any indication as to what transpired after that con- 
versation of a half hour or whatever time it was? A. At that time he had 
other calls, other assignments that he had to take care of, and he in- 


structed the men at Number 4 precinct to make out the required papers 
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that all police officers have to make out in a case of this type, and then 
send the defendant to the central cellblock at headquarters; that he would 
talk to him at the very earliest opportunity again; and that it was some- 
where around 7:30 a.m. before he had an opportunity to talk to him, a 
little after 7:00, and he brought him up to the Office of the Homicide 
Squad. 

When I got there shortly before 8:00 a.m. I was informed by 
Sergeant Clarke that he was going to have to have a.statement typed, and 
he asked me if I would do it, and I said yes, and it was a little bit after 
8:00, I think 8:05 that we began the typing of the defendant's statement. 

Q. All right. 

And did Detective Clarke indicate to you in response to your ques- 
tion whether he had used any force or coercion on the defendant to obtain 
this statement? A. He stated there was no force or coercion. 

Q. Did he indicate whether anyone else to his knowledge or in 
his presence had used any force or coercion? A. They had not. 

Q. Upon the defendant? A. They had not. 

Q. Or any promises or threats? A. No promises were made. 

x * cs ae x x 

CROSS EXAMINATION 

BY MR. HUGHES: 

Q. With reference to Government's Exhibit Number 1, which is 
a knife, did you see that during the course of the interrogation? A. No, 
I did not. 

* x aK bs 

REDIRECT EXAMINATION 
BY MR. TITUS: 
Q. Was there any indication of any fingerprints on that knife to 


your knowledge? A. No, not to my knowledge. 


MR. TITUS: Again the government will offer in evidence what 
has been marked as Government's Exhibit Number 2, which is the type- 
written statement. 

THE COURT: Government's Exhibit 2 is received in evidence. 
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(Government's Exhibit No. 2 for identifi- 
cation was received in evidence. ) 


MR. TITUS: May we have permission to read the statement to 
the jury? 

THE COURT: You may. 

MR. TITUS: Do you have any further questions, Jim? 

MR. HUGHES: No. 

THE COURT: You may be excused. 

(The witness left the stand. ) 

MR. TITUS: I am reading now from the typewritten statement 

referred to, which is Government's Exhibit 2, which begins: 


"Office of the Homicide Squad 
Metropolitan Police Department 
Washington, D. C. 

Monday, June llth, 1956 
Statement Started 8:10 a.m. 


“HOMICIDE CASE: Louvenia Starr, Female, Colored, 
Age 25 years, pronounced dead 1:03 A.M. , June 11th, 
1956 by Dr. Charles Demarco, D. C. General Hospital 
Staff in front of 1371 First Street, S. W. 


"Questions by Detective Sergeant Alfred D. Clarke: 

"Q. What is your full name, age and place of residence? 
A. Robert Starr, 30 years old, 1371 First Street, S. W. 
“By Detective Sergeant Alfred D. Clarke: 

‘Robert Starr, you are being held on account of the death 
of Louvenia Starr, colored, who was pronounced dead at 1:03 A.M., 
June 11, 1956, this death being caused by her being stabbed in the 
neck with a butcher knife in front of 1359 First Street, S.W., about 
12:40 A.M., June 11, 1956. I now ask you if you want to make a 
complete statement telling what knowledge you have of this stab- 
bing, so that it can be taken down in typewritten form. Before 
making such a statement I advise you that your statement must be 
made freely and voluntarily; also that your statement will be used 
in court at your trial, if it beccmes necessary. After hearing 
what I have just told you, do you want to make a complete state- 


ment?’ 
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Answer by Robert Starr: 'Yes I can tell you just what happened.’ 
“Questions by Detective Sergeant Alfred D. Clarke: 
Q. How long had you known Louvenia Starr? A. Since 
1948, we were married in Thomasville, Georgia in 1952. 
Q. While in front of 1359 First Street, S.W. about 12:40 
A.M., June 11, 1956, did you have some trouble with Louvenia 
Starr which led to her death? A. No sir we ain't had no trouble. 
By Detective Sergeant Alfred D. Clarke: 
"Now, Robert Starr, tell me in your own words what 
occurred which resulted in this stabbing." 
Then this is the narrative answer: 


It was sometime yesterday afternoon (Sunday, June 10, 
1956) Iula Minor, her boyfriend, Short and Charles Johnson and 
his girlfriend came by my house to go out to a ballgame out in 


Chapel Oaks, Md. We went to the ballgame, had some beer while 
we was there. When we got to where the ballgame was supposed 
to be we find that the game was over. We stayed out in Chapel 
Oaks until about nine o'clock when we started back to my home. 
On the way back Short bought some more beer, I believe that 
Short already had some whiskey. We all then went back to my 
house. My wife Louvenia spread a blanket on the floor of the 
living room and we all sat down on the blanket and drank the beer 
and had some whiskey. Short had already told me that he had to 
be to work at 11 o'clock so about 10:30 P.M., Short, Iula, John 
Cephus and his girlfriend, my wife Louvenia and myself all got 
in my car to take Short to work. We took him to work and then 
we went back to my house. A short time later John Cephus and 
his girl friend left my house and I decided to go to bed. I left 
my wife and Iula in the living room and went on upstairs to bed. 
A few minutes later Louvenia came upstairs and told me that 

she was going to Iula House to straighten out about some money 
that Iula is supposed to have missing from her pocketbook. She 
went on back downstairs and went out the house. It was about a 
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hour later that somebody called me, it sounded like Johnson to me. 
He was calling me from the outside. He told me to come out and 
see something about my wife. I went on out front of my house, my 


wife was standing by Johnson's car, near the rear of it. She was 


bent over, blood was shooting all over her, I lifted her up and 
taken her down a couple of doors from where she was and knocked 
on the door of the house there. A lady came to the door, I told her 
to call the Police or an ambulance. I walked Louvenia back up 
the street to my car which was parked in front of my house, in- 
tending to take her to the hospital. I laid Louvenia across the 
front seat of the car and lula got in the back seat. About this time 
the Police arrived and then they taken over. A few minutes later 
an ambulance came with a doctor and he went over to her. The 
Police took me to #4 Precinct.’ 

Questions by Detective Sergeant Alfred D. Clarke: 

Q. Had you been sitting in the upstairs front window of 
your home at any time after Louvenia left the house? A. No. 

Q. Were you angry because Louvenia left the house? 

A. Idon't want to answer any of these questions. 

Q. Do you own a butcher knife? A. I don't know of any 
butcher knife in my house. 

Q. Were you taken in front of the man that you know as 
Johnson in this office, this morning and did he tell you what he 
had seen happen between you and your wife? A. Yes, but what 
he said was not true. 

@. Were you also taken before Iula Minor in this office, 
this morning, and did she tell you what she had seen happen be- 
tween you and your wife? A. Yes, I heard her say what she saw 
happen. 

Q. At the time that you came out of your house, at the 
time you said that you were called and saw Louvenia standing by 
Johnson's car, who else was out front of your house or in the near 
vicinity? A. Iula, Johnson and there was another woman. 
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Q. When Louvenia came upstairs and told you that she 
was going out, this was after you went to bed, did you tell her na 
to go out? A. No, I didn't tell her not to go out. 

Q. What was your condition as to being drunk or sober 
when you came out of your house when you were called? A. Sober. 

Q. What was Louvenia's condition as to being drunk or~ 
sober at this time? A. I couldn't say. 

Q. Did Louvenia ever say anything to you when you came 
out of the house? A. I was so excited, I don't know if she said 
anything or not. 


Q. At any time did you hear Louvenia call for help? 


A. No, sir, I heard her groaning, that's all. 

Q. If you didn't stab your wife, who do you think did 
stab her? A. I don't know. 

. Q. At any time did you ask her or anyone else what had 
happened? A. Yes, I did. 

Q. Did anyone ever tell you who had stabbed Louvenia? 
A. No. | 

Q. How far did you goin school? A. 9th grade. 

Q. Can you read and write? A. Yes. 

Q. Have you made your statement and answered my 
questions freely and voluntarily, without any force or promises 
being used or made by anyone to obtain same? A. Yes, that's 
right. 

Q. Is there anything that you want to add to your state- 
ment that has not already been covered? A. No. 

"Statement finished at 10:20 A.M., June 11, 1956, typed 
by Det. Sgt. George R. Donahue.” 

Signed at the bottom: Robert Starr, Jr. " 

"Witnesses: Alfred D. Clarke 
Det. Sgt. George R. Donahue." 
MR. TITUS: If the Court please, with the introduction of that 
statement in evidence and the Exhibit 1, which was the knife in question, 
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the government will rest its case. 

* a mE ae ae * 

169 ESTHER SPEARS 
was called as a witness by counsel for the defendant, and having been first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. HUGHES: 

Q. What is your fullname? A. Esther Spears. 

THE COURT: Is it Ethel? 

THE WITNESS: E-s-t-h-e-r. 

BY MR. HUGHES: 

Q. Where do you live? A. I live at 16 T Street, Northeast. 

Q. During your lifetime did you know Mrs. Starr? A. Yes, I 
have known them. 

Q. What name did you know her by? A. Louvenia Starr. 

Q. Did you know the defendant, Robert Starr? A. Yes, I did. 

Q. Now, prior to June the 10th, 1956, how long had you known 
her? A. I know them about eight months. 

Q. About eight months? A. Yes. 

170 Q. And during the course of that eight months had you had an 
occasion to be with her? A. Yes, we went around several times. She 
called me up and tell me to meet her. 

Q. She called you up several times and told you to meet her? 
A. Yes, she had left home, left home and left the children at home, and 
she ran away somewhere and she was living with a man. 

Q. You are going too fast. A. She was living with a friend, a 
man friend. 

Q. She was living with a man other than her husband, is that 
right? A. And she told me to meet her at the theater, and when I met 
her at the theater well she asked me to go home with her. 

MR. TITUS: If the Court please, this testimony--I am not object- 
ing to the substance, but Iam objecting to the fact that there is no indi- 
cation as to what time this occurred. This is rambling at this time. 
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THE COURT: Identify the time of the conversation. 

BY MR, HUGHES: 

Q. When did this occurrence take place? A. Oh, it took place 
around March. 

171 Q. Around March? A. Yes. 

Q. Last year? A. 1956. 

Q. On how many occasions were you with Mrs. Starr when she was 
with someone other than her husband? A. Three times. 

Q. Three times? A. Yes. 

Q. And when you were with her on those three occasions, was 
she with the same man or was she with a different man? A. She was 
with the same man twice and another man once. 

Q. Under what circumstances was she with him? A. She was 
living with this one man. | 

Q. By “living with him" you mean what? They were sleeping to- 
gether? A. Yes, because I went up to the house and they were staying 
together and he asked me to stay there with him. I told him I couldn't 
stay, that I had to go home, so I sneaked off and left them there in bed, 
and went on home and went to bed. 

She called me up the next day and she asked me how was everybody 
doing, and I told her, and all that, and she told me to come around to her 
house because she was lonely, so I went around there again, and he was 

172 home and his sister was home, and so she told me-- 

MR. TITUS: If the Court please, I think we ought to have these 
people identified, "he and his sister". 

BY MR. HUGHES: 

Q. What's the man's name? A. I don't know his sister's name, 
but they call him Jack. 

Q. They call him Jack? A. Anyway he told her that night--he 
told her, he says, "I'm going up to your house where you are staying, 
and I want to see your husband," just like that. She said, "No, you ain't 
going up there, and he said, "Yes, Iam too," and then she came on back 


home with me. 
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Q. She came back home with you? A. Yes, back up to the house 
where she was living there on Georgia Avenue, and I helped her sneak 
her clothes back. 

Q. You helped her what? A. Sneak her clothes back in the house. 

And so he came up there that same-- 

Q. Wait a minute. Let's stop there. What do you mean you 
helped her sneak her clothes back? A. She brought some of her clothes 
where she had moved where he was staying out--she brought them back, 
sneaked them back to her house. 

Q. Wait a minute. Now, at the time you got in the house with her 

clothes, were any of her children there? A. Yes, her children 
was there all the time while she was staying with this man. 

Q. Who was taking care of the children, if you know? A. Well, 
relatives, different ones was seeing after them. 

MR. TITUS: Would you repeat the answer? 

(The last answer was read by the reporter. ) 

BY MR. HUGHES: 

Q. Did you ever communicate, tell Robert Starr about this situa- 
tion, the conduct of his wife? A. Well he asked me did I know who she 
was staying with, and I told him yes, but I didn't want to tell him that she 
was laying in bed with a man, and so he asked me, he said, "What's the 
address the man's staying?” and I told him, well, that I didn't know about 
it. "I know the house," just like that, and so the man came up there that 
night. 

MR. TITUS: If the Court please-- 

BY MR, HUGHES: 

Q. When-- 

MR. TITUS: Just a minute. Let me get my objection in the 
record. She is talking about another time. I have no idea when it could 
be. I would like to have a time set. 

THE COURT: The Court is addressing the witness. When you are 

stating something that you saw or some event that you are testify- 
ing to, state the persons involved in it, if you know them, or identify them 
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as best you can, and state the time when the incident took place. 

Do you understand that? 

THE WITNESS: Yes, sir. 

THE COURT: Very well. 

BY MR. HUGHES: 

Q. Tell us the month in which you had a conversation with Robert 
with reference to where she was living with this man. A. The first part 
of April when he was asking me about that. 

Q. The first part of April? A. Yes, but see that happened in 
March, 

Q. Did he ask you about it more than once, or did he ask it just 
once? A. He asked me about it twice. 

Q. When was the second time that he asked you about his wife's 
conduct? A. It was in the same month, April. 

a * * XK 

CROSS EXAMINATION 

BY MR. TITUS: 

x tk x 5 * xe 

Q. Did you ever during the time that you were closely associated 
with the Starrs, and you would go over there to have either dinner with 
them or meals or to spend week ends, did you ever know of any trouble 
between them? A. I never went over there--the last time--I never 
spent a night over there the last time they moved. 

Q. No, I mean the time, for instance, when you say Louvenia 
left home and went to stay with the other man. Do you know where she 
left home? A. No, I don't. 

Q. Did she ever tell you? A. No, she didn't. 

Q@. Pardon? A. No. 

Q. Did you ever hear? A. (Nodding negatively. ) 

Q. I want you to think hard about that. Did you ever hear? 


A. No. 
* 
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JULIA MAY GASTON 
* ok 
DIRECT EXAMINATION 

BY MR. HUGHES: 

Re ok * cd Ad * 

Did there come a time when you saw Louvenia in any place 
other than in Washington? A. Yes, it was. 

Q. Where did you see her? A. In Atlanta, Georgia. 

Q. And when was that? A. It was in '54. 

Q. What month in '54? A. Well, I don't know the exact month, 
but it was about July. I left there in July. 

Q. Do you know where the defendant, Robert Starr, was at that 
time? A. Yes, he was in the Army, overseas. 

Q. Do you know where he was overseas? A. I think it was in 
Germany, I think it was. 

Q. Well, see if this will refresh your recollection. Did you have 
an occasion to address a letter to Robert Starr? A. Yes. 

Q. Now, I would like you to tell the Court and jury the substance 
of that letter that you addressed to Robert Starr in 1954. What did you 
tell him in the letter? A. I told him that his wife was living with another 
man. 

Q. What is the name of the man she was living with? A. Eddie 
Jones, Edward Jones. 3 

Q. What else did you tell him? A. I told him that she was preg- 
nant by this man. 

Q. And after you had addressed that letter to the defendnat, did 
there come a time that you saw the defendant in Atlanta, Georgia, after- 
wards? A. Yes. 

Q. When did you see him in Atlanta, Georgia? A. Well, it was 
- right after I addressed that letter. I went up to Duke's Hotel. 
| Q. Is that where‘she was living with this man? A. That's where 
she was living with the man. 


Q. Was she living with this man as man and wife? A. Yes, she was. 
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Q. After you had addressed the letter to the defendant, you did 
see him in Atlanta, Georgia, is that right? A. Thatis right. She was 
living with-- 

Q. Were you ever in the presence of Louvenia and Robert when 

he accused her of her infidelity? A. Of being with the--? What 
do you mean by that? 

Q. Were you ever in the presence of Robert and Louvenia, his 
wife, when he accused her of having relations with other men? A. No. 

Q. --and then he accused her of having a child of which he was 
not the father? A. No, I wasn't. I heard him mention to her about the 
baby. 

Q. How long did you live with Louvenia in Atlanta, Georgia? 

A. Me and her lived in this place together at least a month. 

Q. And during the course of that month, did she live with this 
man? A. Yes, she did. 

Q. And his name was what? A. Edward Jones. 

Q. When you saw Robert in Atlanta, Georgia, did you return to 
Washington with him? A. Yes, I did. 

Q. Did Louvenia return with you, too? A. No. 

Q. After Robert and you had returned to Washington-- 

*x * ss * * * 

Q. When you and Robert returned from Atlanta, Georgia, to 
Washington, D. C. A. It was in September. 

Q. Of what year? A. Of '54. 

Q. Of '54. After you and Robert had returned to Washington in 
September of 1954, did there come a time that you again saw Louvenia 
in Washington? A. Yes. 

Q. When did she come to Washington? A. She came to Wash- 
ington in '52, if Iam not mistaken--"55. 

K e x * * He 

Q. And after she came to Washington, did she and Robert set up 
living quarters together? A. Did they live together? 

Q. Yes. A. Yes, they lived together. 
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Q. And did you have occasion to visit them at their home? A. Yes. 

Q. On many occasions or few occasions? A. At one time we all 
was living in the hcuse together. 

Q. When was that? A. That was in '55. 

Q. Did you have any occasion while you were living with her to 
observe her conduct? A. Well, you have got to break it down. I don't 
know what you mean by that. 

Q. Well, while you were living with her in "55, can you testify 
as to how she conducted herself? --as alady? or, did she limit her 
sexual activity to her husband? A. Yes. When she was living with us 
at 3603 Georgia Avenue, all us was living together at the time, she would 
go, she left the baby for a whole week and spent the night with a man for 
three nights. 

Q. Wait a minute. How old was the baby? A. The baby was 
about six months old at the time, I think. I'm not for sure. 

Q. She left the baby and spent three days, you say, with a man? 
A. Yes. 

- * ak * a ok 

Q. Did Louvenia ever talk to you about her love or affection for 
her husband? A. Yes, she told me that she loved Robert, and she said 
that she know he loved her. 

Q. While you were in Atlanta, Georgia, do you know of your 


personal knowledge whether or not Robert found his wife with this man 


that she had been living with? A. Yes, he did. 
ae x * * * ak 


Q. Now, tell the Court and jury what happened. A. Me and 
Louvenia Starr was living in Duke's Hotel together. Well, I was living 
with a man and she was living with one, too. All of us was living in the 
same room together. And I know that when Robert's check would come, 
she would give it to Eddie Jones, -- 

Q. Who is Eddie Jones? A. That was the man she had the last 
baby by. No, the second. The baby before the last baby was Eddie 
Jones’ baby. 
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And she would give him the money, the check, give him the money 
out of the check after she had it cashed, and he would take it and go to 
town and buy Walter shoes--that was Robert's son-- Walter's shoes and 
get his hair cut, and whatsoever he wanted to spend he would spend out 
of it. 

Q. Where was the defendant's son while Louvenia was living 
with this man? A. She had the kids living there with her and this man. 

% xk * * aK * 

CROSS EXAMINATION 

BY MR. TITUS: 

Q. What relation are you to the defendant? A. I'm his sister. 

ok % ae ss ae * 

Q. And when he came back from overseas with the Army, when 
was that? He was overseas then, wasn't he? A. He came home ona 

furlough. 

Q. Where was he at the time? A. He was overseas. 

Q. And he came home on a furlough. What year was that? 

A. That was in '54. 

Q. 1954? A. Yes. 

Q. And is that when you were living in Atlanta, Georgia? A. Yes, 
I was living there then. 

Q. And you were living with Louvenia? A. Yes. I wasn't living 
with Louvenia all the time I was in Atlanta, Georgia, but me and her was 
living in Duke's Hotel together. 

Q. And she was living with this man there? A. Yes. 

Q. And who were you with? A. I was with Lee Simpson. I was 
living with a man, too. 

Q. Now, the time that Robert came back from overseas for this 
furlough, you say that he learned then, actually, himself, about the fact 
that she was living with this man, Eddie Jones, was it? A. Yes. But 
I had already written him a letter and told him about it. 

Q. You told him aboutit. A. Yes. 

Q. So when he got down there, did he see Eddie Jones? A. Yes, 
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he seen Eddie Jones. 

Q. And then he learned that his wife was going to have a baby? 
A. She had the baby. The baby was born when he got there. 

Q. So he saw the baby then? A. Yes, the baby was already born. 
I had already written him before he came home and told him she was preg- 
nant and going to have a:'baby, so when he came home on the furlough the 
baby was born. 

Q. That furlough lasted how long? A. It lasted a month; I think 
it was a month. 

Q. Then where did he go? A. He brought me to Washington. 

Q. And then where did he go? A. He went back. 

Q. Back where? A. Tothe Army, back to the Army. 

Q. Where did Louvenia go? A. Louvenia was still in Georgia. 

Q. And he left her in Georgia, did he? A. Yes, he did. 


* * * * * * 


Q. And when he left her in Atlanta, was she still living with Eddie 


Jones? A. Yes, she was still there, but she-- 


Q. Was she still living with Eddie Jones? A. Yes. 
* * akc * Se 


Q. When did Robert Starr begin living with her again? A. He 
begin living with Louvenia in, uh,--last year was '56. He began living 
with Louvenia in some part of '55. I'm not for sure, but I know he was 
living with her, not this Christmas past, but last Christmas. 

Q. So in '55 he rejoined his wife, did he? A. Yes. 

* aK iE * od Me 

Q. So when she joined your brother--you are talking about your 
brother Robert--in Kansas--is that right? A. Yes, she joined him. 
Next time I heard from her, she was in Kansas. 

Q. Living with Robert? A. Yes, out on a camp somewhere. 

I don't know where they were living. 

S x x e * * 

Q. When your brother, Robert Starr, the defendant, came back 
to Washington, what did he do for a living? A. When he came back to 
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Washington to stay after he got out of the Army, he worked at Sheraton 
Park Hotel, and he went to school. He went to school in the daytime 





and he worked at the Sheraton Park at night. 

Q. And where was he going to school? Do you know the name of 
the school? A. It was down on 10th and U. 

Q. Vocational School? A. Sterling Vocational. 

Q. He was going all through 1956 up until the time this happened, 
wasn't he, to the Vocational School? A. He was going from the time he 
got out of the Army until this happened. 

* * 1K * * * 

Q. Well, let me ask you this. To your knowledge, did the de- 
fendant and the deceased have any trouble between each other after they 
resumed living together here in Washington? A. After they started to 
living together here in Washington? 

Q. Were they very happy then? A. No, they weren't happy. 

For one reason why, he couldn't have been all that happy if she 
was going out and staying for three nights, a whole week, and stay out 
three nights and three days before she even come back and see about her 
own child. 

Q. And they fought a lot, didn't they? A. No, they didn't fight 
alot. He didn't say anything to her after she stayed out that whole week. 

Q. Do you know of any time that they ever fought together ?-- 





and I mean fight; I mean physically fight. A. No. No. I don't know. 


I don't know. 


* ae * * e ate 
ROBERT DELANEY 
x xe 5s * cg * 
DIRECT EXAMINATION 

BY MR. HUGHES: 

x *K a * * * 

Q. Are you related to either one of them? A. Cousin to Robert 

Starr. 
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Q. Were you present in Atlanta, Georgia, when the defendant 


visited his wife in Atlanta, Georgia, when he came down on a furlough? 
A. That is right, I was there. 

Q. Was she living with Eddie at that time? A. That is correct, 
she was living with him. 

* * er * 

CROSS EXAMINATION 

BY MR. TITUS: 

a ss * * * * 

Q. Have you ever seen Louvenia and Robert since they have come 
back to Washington and they were living together up on First Street, 
Southwest? A. Thatis right. I have goed there several time. 

Q. You would go over there several times? A. That's correct. 

Q. And they were living there together as husband and wife, 
weren't they? A. That is right. 

os * * * * * 

Q. Were they friendly, happy? A. That is right, they were kind 
of friendly and happy. 

* * * * * * 

Q. And the defendant was working then, wasn't he? A. Right. 
He were working at night. 

Q. And he was going to that school during the day, wasn't he? 
A. That is correct. 


* ak a sd 


ROBERT STARR, JR., 
* cd 
DIRECT EXAMINATION 
BY MR. HUGHES: 
cd ci * 3 
DR. FRANK CAPRIO 
was called as a witness by counsel for the defendant and, having first 
been duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 

BY MR. HUGHES: 

Q. Doctor, would you give the Court and jury your full name, 
please? A. Frank Caprio, C-a-p-r-i-o. 

Q. Doctor, would you keep your voice up so that the last juror 
can hear you? A. Yes, sir. 

Q. You are a practicing physician in the District of Columbia? 
A. Yes, Iam. 

Q. And have been for how long, sir? A. Since--been practicing 
psychiatry since 1935. 

Q. And do you specialize in psychiatry? A. Yes, I do. 

Q. And how long have you so specialized? A. In psychiatry, 
since 1935. 

Q. What is your educational background? A. I graduated, Uni- 
versity of Pennsylvania, got my medical degree in George Washington 
University here in Washington, and did some postgraduate work in 
psychiatry and psychoanalysis in Vienna, Austria, in 1937, and have 
since taken some additional postgraduate work at St. Elizabeth's Hos- 
pital. 

me x E * * * 

Q. Did you have an occasion to make an examination of the de- 
fendant in this case, Robert Starr? A. Yes, I did. 

Q. When did you make the examination? A. I examined him at 
the District Jail on August 5th, 1956. 

Q. As a result of that examination of the defendant, did you form 
an opinion as to his sanity? 


* * x * * * 


Q. As aresult of your examination of the defendant, did you form 


an opinion as to his soundness or unsoundness of mind as of June 10, 


1957 (sic)? A. Yes, I did. 
Q. What was that opinion? A. That he was suffering from a 


psychosis, schizophrenic type. 
Q. Was he suffering from that same ailment at the time you 
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examined him? A. He was suffering from that mental illness at the 
time I examined him on August 5th. 


Q. And in your professional opinion, was he of unsound mind as 
of June 10, 1957? A. Yes, Ido. (sic) 


309 Q. --1956. A. Yes, I believe he was. 

MR. HUGHES: Cross examine. 

* ts x * * * 
313 CROSS EXAMINATION (Resumed) 

BY MR. TITUS: 

ss a ae of * * 
314 Qiie: che ane 


Now, doctor, you gave your professional opinion yesterday as 
an expert of the defendant's, Robert Starr's sanity, both at the time that 
you examined him and prior to that date. That is, the date of the crime 
in question here. A. That's correct. 

Q. Do you know what the crime is here, do you, doctor? 

A. Yes, sir. 

Q. What is that? A. That he killed his wife. 

Q. And what is the crime called? A. Homicide. 

Q. Do you know what degree of homicide he is charged with? 
A. First degree. 

Q. Now, did you remember the date on which that occurred? 
A. I believe it was June. 

Q. Do you know the day of the week? A. Not specifically. 

Q. Doctor, where did you examine the defendant? A. At the 
District Jail. 

Q. And on how many occasions, doctor? A. Just the one oc- 
casion, on August 5th. 

Q. One occasion? A. That's right, from 9:50 a.m. to 11:00 
315 a.m. 

Q. 9:50 a.m. to11:00a.m.? A. That's correct. 

Q. An hour and ten minutes? A. That's-- 

Q. On August 5th? A. August 5th. 
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Q. And as a result of that hour and ten minute examination, you 


reached the conclusion that he was suffering from schizophrenia? 
A. That's correct. 

Q. Both at that time and also on the date of June the 11th, which 
was some two months before that? A. Yes. 

Q. Now, doctor, did you go back at any time to the jail to re- 
affirm your decision or your opinion as a result of your one examination? 
A. No, sir, I didn't. 

Q. You did not? A. No, sir. 

Q. Doctor, did you give the defendant a psychological test? 

A. Not a formal psychological test. 

Q. Let's say Rorschach, doctor? A. No, sir, I didn't. 

Q. Doctor, would you mind telling the Court and the jury if you 

know the definition of a malingerer? A. Yes, sir. I would de- 
fine a malingerer as an individual who is aware of some difficulty and 
attempts to excuse the offense or difficulty that he is in on the basis of 
symptoms that he manufactures or claims he has which aren't considered 
true authentic symptoms. I believe that's-- 

Q. In other words, he is a faker, isn't that right, doctor? 

A. That's correct. 

Q. Now, do you believe, doctor, that it is convenient and prefer- 
able to have an examination of a patient for the purpose of psychiatric 
findings made over an extensive or longer period of time rather than a 
short time? A. Yes, sir, it is an advantage. 

Q. It is an advantage. 

And it would be a preferable way of handling such an examination, 
would it not? A. That's correct. 

Q. Would it not especially be a preferable way, doctor, if that 
examination was conducted by a hospital staff and hospital conditions, 
with all the facilities of the hospital available? A. Ibelieve it would be 
to an advantage. 

Q. AndI refer to a pschological test, checking your opinions with 
other doctors who may have examined him under different stresses and 
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strains than you did, and reaching a united opinion based upon a 
conference. Wouldn't that be preferable? A. Yes, sir. 
Q. Wouldn't you say, for instance, that such an examination of 
a patient done under those conditions would lead to a more conclusive 


and positive opinion on the part of that staff? A. Not necessarily. 


Q. I see. 

Well, then, when you say "preferable" what do you mean, doctor? 
A. I believe that it is an advantage to have a patient in a hospital and 
observe him over a period of time. 

Q. Why, doctor? A. You see him on different days, his differ- 
ent reactions, and you have the advantage of the opinions of other psy- 
chiatrists who would interview him, and you would be ale to study him 
from day today. That's true. 

Q. And like, say, for almost a month, it would give you a pretty 
good idea of a person, would it not? A. That's true. 

Q. And if it turned out that that person was nothing but a malin- 
gerer or a faker, that could be determined pretty quickly under that 
period of time, and under those conditions, isn't that right? A. Well, 

if I may answer it this way: I believe that it would be a matter 
of interpretation of the hospital psychiatrists whether or not they would 
elicit any malingering during that period of observation, but they are 
subject to error just as the outside psychiatrist is subject to error, and 
they may classify a patient as a malingerer and actually later on the 
evidence would prove that he was not a malingerer. 

Q. What kind of evidence? A. On further observation evidence 
of perhaps a more serious mental illness that wasn't apparent during the 
period of observation. 

Q. Well, then, doctor, that would even require more examination 
than the month or so at the hospital, wouldn't it? A. That's the reason 
that periods of observation are often extended. 

Q. Yes. 

And a half hour or an hour would hardly be sufficient to determine 
that, would it? A. I believe that psychiatrists can examine an individual 
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in jail or at home in one examination and determine whether or not an 
individual is insane or not insane with the one examination. I believe 


other psychiatrists would agree with me on that point, and it's been done, 


and it's been accepted in courts on the one examination. 

Q. Oh, yes, doctor. I don't think you had better give an opinion 
as to whether that's accepted in court. 

MR. HUGHES: He is asking for it. 

MR, TITUS: I didn't ask him that question. That's the doctor's 
own interpretation of the courts. 

BY MR. TITUS: 

Q. Doctor, do you concede you may be wrong? A. I wouldn't 
want to be that conceited that Iam accurate 100% of the times that I ex- 
amine an individual. 

Q. You have been wrong? A. I would put it this way; that Iam 
subject to error; that Iam subject to error. 

Q. Have you been wrong, doctor? A. I would put it this way: 
that while as a staff psychiatrist in hospitals I have rendered an opinion 
that was opposed by my fellow colleagues, and it would be a matter of 
interpretation of the patient and the predominant diagnosis was contrary 
to my opinion. 

Q. The predominating diagnosis, that is, more doctors than you 
said-- A. In some instances, and that happens in the life experiences 
of every psychiatrist. 

Q@. Yes. A. No psychiatrist hits 100% diagnoses. 

Q. They don't hit 100% diagnoses. A. Anymore than a medical 

doctor does. 

Q. Yes. 

Now, doctor, I think you have already stated to the court and the 
jury that it would be in your opinion an advantage to have a patient under 
hospital conditions for an extended period of time. A. That's correct. 

Q. Now, what did you learn about the history of the defendant, 
Robert Starr, whom you examined? A. Well, I learned that--from what 
he informed me that he was adopted, and that he had been in military 
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service, had been in Korea; that he had learned--that while in Korea he 
experienced what we call a hallucinatory experience; that one occasion 
he was frightened and he started to shoot aimlessly when there was no 
occasion to shoot; and as he put it, he was out of his head. 

And he told me that that was out of fear, and that he didn't report 
this to the army doctor for fear that they would perhaps consider him a 
mental case or something. 

Then he told me that while in Korea he received word that his wife 
had a baby, and that they were going to have this baby adopted, and told 
me that when he returned he learned of his wife's infidelity. 

He told me that he was afraid that possibly his wife might do him 
physical harm while he was sleeping. 

He told me that during this period of being frustrated and anxious 
about what his wife had--how she behaved while he was in Korea that he 
wasn't quite himself; he was hearing certain people calling him profane 


names, and he wasn't quite sure whether these people were in a room or 


not in a room. 

He denied that he killed his wife. He told me that his wife was 
still alive, and he believed that she was still alive. 

He told me that he couldn't remember all the details of what hap- 
pened involving the knife. 

He mentioned persons’ names. 

Q. Could you bea little more specific on that knife business, 
doctor, what he told you? A. He said there was something about a knife. 
There was something about a scuffle, and he said, "My wife may have 
gotten hurt, but I don't recall that, but I didn't kill her.” 

Q. He did say there was something about a knife and a scuffle 
and his wife may have gotten hurt? A. Something to that effect. 

Q. Doctor, you are referring to notes. Are those notes taken 
as a result of your examination? A. Yes, they are. 

Q. MayIsee them, please, doctor? A. Yes. 


ae * * * % * 


Q. Doctor, this letter appearing on the top here, was this a 
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summary of findings of your--in other words, this consists of your notes 
as a result of your examination, is itnot? A. Yes, it was informing 
Mr. Hughes of the diagnosis and the findings of the examination. 

MR. TITUS: Now, Your Honor, may I question him regarding it? 

THE COURT: You may. 

MR, TITUS: The letter starts out: 

"Dear Jim:" 

Then he says: 

“This is a report to you for your information.” 

BY MR. TITUS: 

Q. Is that correct? 

MR. HUGHES: I object to him reading it. 

MR. TITUS: I am going to question-- 

MR. HUGHES: I object. The letter has not been introduced into 
evidence, and until it has, it is not proper for you to read it. 

MR. TITUS: I submit to the Court that it is proper. I will mark 
it as an exhibit. 

THE COURT: Are you offering the letter? 

MR. TITUS: I will offer the letter and all the contents as an ex- 


THE COURT: When you do, it may be read to the jury. 

MR. TITUS: May it be marked as Government's Exhibit Number 3, 
I believe, Your Honor? 

THE DEPUTY CLERK: Government's Exhibit Number 3 marked 
for identification. 


(Letter to James K. Hughes from Dr. Frank 
Caprio, dated August 15, 1956 and notes of 
examination of defendant by Dr. Caprio were 
marked Government's Exhibit Number 3 for 
identification. ) 


BY MR. TITUS: 
Q. I want to refer, doctor, to a sentence that is contained in this 


letter in which you said, and Iam reading this to you, prefacing a ques- 


tion on it later. You said: 
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"This amnesia is not unusual with a mental condition of 
this kind. He gives a history of a psychotic episode that occurred 
during the course of his combat experience in Korea. For ex- 
ample, he kept shooting aimlessly out of panic and fear and men- 
tally did not know exactly what he was doing. I mention this be- 
cause it is quite possible that this mental condition may have 
started while he was in Service and went unrecognized only be- 
cause he did not complain to the Army doctor about his emotional 
problem." 

Now, that is a correct statement of yours? A. Yes. 

MR. HUGHES: Your Honor, I don't think he should take one 
sentence out of a letter because it takes it out of the proper context, if 
Your Honor please. The following sentence is consistent with that state- 
ment. 

MR. TITUS: He can read it, Your Honor. 

THE COURT: Counsel for the defendant may make use of the 
letter in redirect examination, and make known the contents of the entire 
letter. 

Objection overruled. 

BY MR. TITUS: 

Q. Doctor, I notice you refer to, "He gives a history". What 
does the "history" mean to you as an expert psychiatrist in an examina- 
tion? A. "History" is ascertaining all the information that you can pos- 
sibly gather from a direct interview with your patient. 

Q. From a direct interview with the patient, doctor? A. Direct 
interview including his childhood, family background, and all the spheres 
of his activities, life activities, his jobs, and marriage, sex life. 

Q. Are you through now? A. Yes. 

Q. Is that what history means to you, sir? A. Technically it 
is calledanamnesis. Anamnesis of a patient means a history which is 


gotten in a direct interview between a psychiatrist and a patient. 
Q. Is that your definition of history? A. That's history that is 
supplemented by additional information, relatives and-- 
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Q. Now, supplemented by additional information. And what do 
you mean by that? A. That if it can be supplemented, if a history of a 
patient can be supplemented by opportunities of talking to a man's wife 
or to his parents or to relatives, any additional information that you can 
gather, naturally is helpful. 

Q. It is helpful? A. It is helpful. 

Q. So that when you say “history, " you mean anything about the 
man's background that you can gather from him or other sources, rela- 
tives or other friends, or it can be merely a direct interview. 

Q. Yes. If you don't have available relatives and friends. 

A. If you don't have available-- 

Q. Right. A. That's right. 

Q. Or records, for instance, doctor-- A. Like records. 

Q. Like army records, army hospital records, and so forth. 

A. That's correct. 

Q. And if you have those available to you to confirm what he is 
telling you, doesn't that help? A. It helps. 

Q. Now, doctor, the defendant told you about hallucinations and 
hearing voices. A. That's right. 

Q. If you had asked him, doctor, whether he was hearing halluci- 
nations and voices, I assume. you did, he responded Yes didn't he? 

A. Yes. Well, we have our own way of determining whether or not the 
information is reliable or not reliable. 

Q. Yes. A. We don't--I don't believe any psychiatrist who in- 
terviews a patient and just assumes that all the information he is telling 

you is correct. So we may come back in the same interview and 
repeat the same question to see if his answers are consistent. Then we 
evaluate his answers in terms of other evidence, so that we get the total 
evaluation of his mental condition. 

Q. Yes. Now, did you dothat? A. Yes, sir. 

Q. And what did you evaluate the information he gave you with? 
In other words, what did you corroborate it with? A. With my own 
clinical experience of interviewing psychotic patients that I have had in 
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mental institutions. 

Q. I see. 

Did you determine he was hearing voices and having hallucinations? 
A. From the way he described them, I concluded that this was in keeping 
with the diagnosis that I had come to. 

Q. Doctor, if you were told that subsequent to the time of your 
examination of the defendant, another psychiatrist came to him and said, 
"Mr. Starr," in effect, "I know you are not hearing voices, and not 
having hallucinations and are not insane, but you are a malingerer," and 
then Mr. Starr replied, "That is right, I have never heard voices and 
never had hallucinations," if that occurred, would that change your view 
at all? A. No, sir, because that's quite common to mental patients. 
They deny insanity. They deny hallucinations, and they admit the things 

329 that are inconsistent to previous statements and still they are 
psychotics and still they are of unsound mind. 

Q. Yes. Did he at any time change his story with you about that? 
A. No, sir, he didn't. 

Q. He maintained it all the way through your interview? A. He 
was consistent. 

Q. Doctor, do you have any, if I may use the common street 
expression, pet theory about insanity that you espouse and you feel that 
other doctors don't espouse? A. No, I wouldn't say that I have any pet 
theory. I can give the Court the benefit of--which is pertinent to this 
case, that it is not uncommon of types of insanity to go unrecognized in 
military service, to go unrecognized even in civilian life, and these 
so-called borderline cases, if you want to call them or incipient cases 
of schizophrenia that even psychiatrists themselves often differ in their 
opinion as to whether a person was sane or insane at the time of commit- 
ing murder. And-- 

Q. Excuse me. Is that your pet theory? A. No, but-- 

Q. Let's confine it to my question before we get to your explana- 
tion. Iam trying to ask you, do you have a pet theory. That is, some 
distinguishing theory of your own that puts you apart from the majority of 
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other doctors? A. No, I have no original theory, but I have the 
benefit of my personal experience working with insane people over a 
period of time. 

Q. As do other doctors. 

Now, I am asking you is there something that distinguishes you 
from other doctors? A. Yes. 

Q. What's that, doctor? A. Well, I believe that there are some 
psychiatrists that use a standard rule of determining insanity, and that 
is hallucinations, delusions, disorientation of time and place, and I be- 
lieve that there are cases of insanity where an individual can get the 
right streetcar, he can count his change correctly, he can play a game of 
cards and play accurately, and still be insane. 

I believe that there are insane people who don't hear voices. I 
believe that there are cases of insanity that are as difficult to determine 
as say a diamond in a zircon counter. It would take an experienced 
jeweler to examine the two stones to determine which one is the diamond 
and which one is the zircon. 

I think there are types of insanity that are so deceptive in charac- 
ter that some psychiatrists interpret the symptoms as insanity and other 

psychiatrists interpret the symptoms as a person being a malin- 
gerer or being sane. 

ae * * * * % 

Qe celine 

Now, doctor, when you left the one hour and ten minute examina- 
tion in the jail of this defendant, did you give any thought to prison psy- 
chosis? A. Yes, I did. 

Q. And you eliminated it? A. I eliminated what we call confine- 
ment psychosis. 

Q. Or better known as prison? A. That is right. 

Q. You tell us what that is, doctor. A. Confinement psychosis 
is where an individual after he is incarcerated and put into prison he gets 
panicy, and the sight of the bars, the awareness that he is closed in and 
penned in that sometimes as it were goes out of his head and he acts like 
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an insane individual. He may scream, he may shout, and it comes on 
suddenly and oftentimes they have the transfer from jail into a hospital. 

Q. And when he reaches the hospital, for instance, he sometimes 
gets over that pretty quickly, doesn't he, the minute he gets out from the 
bars? A. He quiets down. 

Q. He quiets down. 

Do you find it especially true that a person may develop a prison 
psychosis when he knows he is charged with a serious crime, that he is 
only awaiting jail when he is charged with that crime? A. Yes, I think 
there are some cases of that kind. 

Q. Yes. Doctor, do you have some kind of belief in the fact that 
mental diseases and defects have some relation to--I will put it this way: 
Almost all mental diseases and defects have some relation to sex? 

A. No, Idon't subscribe to that theory that sexual frustration or sexual 
conflicts is at the root of all nervous and mental illness. 

I would put it this way: That we often find in patients who suffer 
from a nervous and mental disorder a sexual maladjustment, that vice 
versa, it doesn't hold true that all sexual frustrations result in insanity 
or other serious mental illnesses. 

Q. Would you say, doctor, that the majority of your books that 
you have written, "Sex and Love, Marital Infidelity" et al, deal in the 
main with sex? A. No, I wouldn't say that. 

3K * He * ak x 

Q. Doctor, you naturally in the course of your examination 
examined the statement that the defendant had given to the police, didn't 
you? A. No, sir, I don't believe I did. 

Q. Were you aware that he had given one to the police? A. I 
asked him if he had made any kind of a statement to the police. I believe 
he said he did. 

Q. And after that you didn't get the statement? A. No, I didn't. 

MR. HUGHES: Your Honor, I submit a statement made by a de- 
fendant in jail would not be essential to a psychiatrist. 

MR. TITUS: I submit it would be. Such a statement would be 
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easily subpoenable to anyone. 

THE COURT: We are not getting into questions of subpoenaes. 
The record is made. The doctor states he does not believe he examined 
the defendant's statement made to the police. 

* * * * * * 

Q. Did you determine what mental average intelligence level this 
defendant had? A. Yes. I concluded that he had a very limited educa- 
tion, and that he went to the fourth grade in school, so I assumed that 
his intelligence level was commensurate with the amount of education 
that he had. 

Q. What grade did you say, doctor? A. I believe from my notes 
he told me he went to the fourth grade. 

Q. Fourth grade. 

Now you accepted that as true, did you? A. That's the inform- 
tion he gave me. 

Q. Yes, and you believed everything he told you? A. I assumed 
that he got his fourth grade education. 

Q. Would it make any difference to learn that he told the police 
that he had gone to the ninth grade in school? Would that change your 
view at all? A. Well, to be consistent with the previous answer it 
wouldn't because it is not uncommon for patients to make these inconsis- 
tent statements. 

Q. Inconsistent and untrue statements? A. Not untrue, but in 
keeping with his mental condition. 

Q. Well, doctor, a thing is either true or false, isn't it? 

MR. HUGHES: Your Honor-- 

THE WITNESS: Not necessarily. 

MR. HUGHES: If they are inconsistent, one of the two of them 
would have to be untrue. 

MR. TITUS: Exactly. 

THE COURT: Proceed with the examination. 

BY MR. TITUS: 

Q. One is true and one is not true? A. As to whether he went 
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to the fourth grade or ninth grade, yes. 

Q. Any fact, doctor. There are only two sides to them, they are 
either a fact or they are not a fact, right? A. That is right. 

Q. And yet you believed everything he told you, is that correct? 
A. I wouldn't put it that way. 

Q. How would you put it, doctor? A. Because in interviewing a 
patient you interpret or evaluate the actions and information he gives you 
in correlation with your own clinical experience and evaluation of his 
whole life history and it is in prospective with everything else, instead of 
just a blank acceptance of an isolated statement. 

Q. I will ask it again, doctor, and ask you this questiom Had you 
ever seen him before in your life before you went to the jail? A. I had 
never seen him. 

Q. Since that hour and ten minutes, have you seen him until you 
came here to court? A. No,sir. 

Q. And you based your views on your own background, not his, 
as a result of what he told you? 

MR. HUGHES: Iobject. He has testified to that three times. It 
is repetitious. 

MR. TITUS: He is the expert. 

THE COURT: The witness may answer the question. 

BY MR. TITUS: 

Q. Is that right, doctor? A. Based on my findings , yes. 


Q. Doctor, your notes, Iam sure--did you take them verbatim 


and his replies? Did you write everything he said down? A. Some I did 
and some my own notes. 

Q. Some you wrote down when he told you, and others are your 
own notes? A. Well, factually--well, we don't like to use the word 
"factual information, "’ but information that he gave me in that regard to 
his brother, the age of his brother, and other pertinent information about 
the family background. 

Q. Did you find he had amnesia? A. Yes. He had an amnesia 


and I didn't believe he was an amnesia to advantage, a so-called amnesia 
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that goes with malingering or so-called amnesia to advantage or maling- 
ering amnesia. 

Q. Yes, I understand your interpretation of it, doctor, but you 
said he did have amnesia. A. He did have amnesia. 

Q. Did he recall, for instance, where he was born? A. In 

Champaign, Dlinois. 

Q. Did he remember his mother and father's name? A. He said, 
"I don't know anything about my real parents." 

Q. Isee. 

Now, let me ask you this, doctor: Do you think he is crazy right 
here as he sits today in this courtroom? A. I believe Robert Starr is 
suffering from schizophrenia. 

Q. At this present time? A. At the present time. 

Q. And would he have that same amnesia now? A. I believe he 
can fluctuate. 

Q. How does it fluctuate, doctor? A. Well, I believe that 
that's one reason for the period of observation in the hospital is these 
fluctuations in amnesia, and that's the reason that they have the advantage 
of observing them over a period of time. 

Q. Iam sorry, doctor. I wish you would keep your voice up. 

* * * x * ak 

Q. Doctor, did the defendant describe for you the knife that was 
used? A. No, sir, he did not. 

Q. Did you learn what kind of knife was used? A. No, sir, I 


Q. From any source? A. From any source. 

Q. Just that a knife was used? A. That's all. 

Q. Did you learn at the time that you were conducting your exami- 
nation where the deceased had been stabbed with this knife? A. No, sir, 
I wasn't able to elicit that information. I questioned him about it. 


Q. I meant from any source. A. From any source, no, sir. 
Q. Did you ask Mr. Hughes? A. No, sir. 
Q. Did you learn the address, the street address where this thing 
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happened? A. No, sir, I didn't. I asked him about it. 

Q. I meant any source, doctor. A. No, sir. 

Q. Are you a psychologist, doctor, a clinical psychologist? 

A. No, Iam not a clinical psychologist. 

Q. And yet you conducted a psychological test here? A. Every 
psychiatrist does psychological testing of a patient in his own way, and 
that’s why I said I didn't do a formal psychological test as a psychologist 
does, which would include the Binet-Simon test and these other tests. 

Q. And Rorschach? A. Yes. 

Q. And are you qualified to conduct those? A. I believe I know 
the technique of performing the psychological tests. 

Q. Would you undertake to do them, doctor? A. No, I refer 
them to other people who do them. 

Q. Because you are not a psychologist? A. I don't specialize 


Q. Are you a psychologist, doctor? A. Iam nota psychologist. 

Q. And in these cases where you refer your patients to a quali- 
fied psychologist, why do you do that? A. If it is a case of mental de- 
ficiency, suspected mental deficiency, I believe it is important to know 
the actual specific mental age level of that particular patient. 

Q. That helps in your findings, does it? A. It helps. 

Q. You made no such reference yourself here? A. I didn't 

make this referral. 

Q. Let me ask you this, doctor, and this should be araind the 
end of this examination. Did you determine about alcohol content of the 
defendant? Did you question him about how drunk or sober he was? 

A. Yes, he said in that particular time that this was alleged to have 
happened that they had a few rounds of beers, and that was the extent. 
And when I asked him specifically just what that meant, he had no accu- 
rate recollection of just how many beers he had. But he said he had a 
few rounds of beers. 

Q. Would you show me that in your notes, doctor? A. "He had 
two rounds of beers." I stand corrected. "He had two rounds of beers." 
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Q. "Two rounds of beers"? A. Correct. 

Q. Now, I notice on this same page, he said-- 

MR. HUGHES: Your Honor please, I object to him using the 
doctor's notes, as the doctor is not testifying from his notes. He is not 
using the notes to refresh his recollection. He was asked a question where 
in his notes is there any indication or notation of "two rounds of beer," and 
the doctor showed him in the notes. 

MR. TITUS: I might point out to the Court that these notes were 
brought up here on this stand by this expert witness, and he took them out 
of that folder, and put them in front of him. 

345 MR. HUGHES: He is not testifying from them. 

MR. TITUS: He referred to them earlier, Mr. Hughes. They 
are certainly indicative of what he thinks. 

THE COURT: Objection overruled. Proceed with the examination. 

BY MR, TITUS: 

Q. Now, doctor, these notes that we are looking at are in your 
handwriting? A. Yes, sir. 

Q. On this same page that you mentioned the fact that he said, 
"We had two rounds of beer,"’ and I am reading that, I will read on and 
then ask you this question. He continues: "I had a Pontiac car. The 
other fellow got some more beer and whiskey. I drove him to work. His 
wife was with him. His wife was talking with my wife. I went upstairs. 

I wasn't drunk. I laid on my bed." 

Did he tell you that? A. That's correct. 

Q. Then when I asked you a moment ago, doctor, whether or 
not he was drunk or sober, did you recall independently of those nates? 
A. I have recalled about his referring to the rounds of beer. 

Q. That refreshes your recollection now, doesn't it now, doctor? 

346 A. That refreshes my recollection, yes, sir. 

Q. By the way, do you call that amnesia, that part of the state- 
ment I read? A. His--that's why I said he had partial amnesia. 

Q. Oh, partial amnesia. A. Partial amnesia. 

MR. TITUS: Doctor, I think that’s all. Thank you. 
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THE WITNESS: Not total amnesia. 
REDIRECT EXAMINATION 

BY MR. HUGHES: 

Q. Doctor, let me ask you this question, sir: Have you ever 
known any psychiatrist that has practiced psychiatry for any number of 
years that was always right in his diagnosis? A. No, sir. 

MR. HUGHES: I have no further questions. 

MR, TITUS: Neither do I. 

(The witness left the stand. ) 

MR. HUGHES: MaylIhave that letter? 

(Letter handed to counsel for the defendant. ) 

MR. HUGHES: Your Honor, since Mr. Titus has seen fit to use 
certain excerpts from this letter, at this time I would like to have this 
marked as Defendant's Exhibit Number 1. I would like to have it admitted 
in evidence and I would like for the jury to read it. 

347 MR. TITUS: No objection by the government. 

THE COURT: Defendant's Exhibit Number 1 is received in evi- 

dence. 


(Letter to James K. Hughes from Dr. Frank 
Caprio, dated August 15, 1956, previously 
part of Government's Exhibit Number 3 for 
identification was marked Defendant's Ex- 
hibit Number 1 and received in evidence. ) 


MR. TITUS: May counsel approach the bench at this time? 
THE COURT: ‘You may. 
MR. HUGHES: I would like to read this to the jury. 


MR. TITUS: I won't interrupt Mr. Hughes. Do you want to read 
it now, Mr. Hughes? 
THE COURT: Do you wish to approach the bench before it is 


read? 
MR. TITUS: I will wait until he finishes. 
MR. HUGHES: This letter is dated August 15, 1956. 
"Re: Robert Starr.” 
It is addressed to James K. Hughes, Attorney at Law, 416 Fifth 





348 


349 


87 


Street, Northwest, Washington, D. C. 


"Dear Jim: 

"This is merely a report to you, for your information, 
rather than a formal report to the Court, regarding the mental 
status of your client Robert Starr. 

“At your request I examined him at the District Jail on 
August 5, 1956, and it is my opinion that he is suffering from a 
psychosis, schizophrenic type (that he is of unsound mind at the 
present time). He expressed hallucinatory experiences even dur- 
ing his recent incarnation, that ‘people were calling me names’. 
It is also my opinion that he was suffering from the same mental 
condition at the time he committed his crime. He believes that 
his wife is alive, that he did not kill her, but has a vague memory 
of grappling with her and that she may have had a knife in her 
hand. This amnesia is not unusual with a mental condition of this 
kind. He gives a history of a psychotic episode that occurred 
during the course of his combat experience in Korea. For exam- 
ple, he kept shooting aimlessly out of panic and fear and mentally 
did not know exactly what he was doing. I mention this because 
it is quite possible that this mental condition may have started 
while he was in Service and went unrecognized only because he 
did not complain to the Army doctor about his emotional problem. 
It then took this situational problem of his wife's infidelity, the 
fact that she had been previously married and had not been di- 
vorced, together with her having a child by another man while he 
was in the Service, her neglect of his own children and her con- 
tinued associations with other men that led to the acute psychotic 
episode responsible for his crime. I don't believe he has recov- 
ered and consequently I would recommend that he be commiited to 
a mental institution for further observation and treatment. 

"I shall be glad to testify in his behalf, at which time I 
can explain to the Court in greater detail why I feel his crime was 


the result of a mental illness aggravated by an acute situational 
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frustration." 

MR. TITUS: Your Honor, there was one word in this I didn't 
catch. Mr. Hughes, was that word "incarnation" or "incarceration"? 

MR. HUGHES: Incarcerated. 

MR. TITUS: Fine, Thank you. 

ar * * x 

DR. ETTORE DeFILIPPIS 
was called as a witness in rebuttal by counsel for the Government and, 
having first been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. TITUS: 

ar x a * * aE 

Q. Doctor, specifically directing your attention to the defendant 
in this case, Robert Starr, Jr., seated here at the counsel table, have 
you in your capacity as senior psychiatrist at the District of Columbia 
General Hospital here in the District of Columbia had occasion to examine 
the defendant, Robert Starr? A. Yes, sir. 

Q. Do you know--and I will ask you--independent of any notes, 
do you recall when the defendant first came to the District of Columbia 
General Hospital for examination? A. In October 1956? 

Q. When was he released from the D. C. General Hospital? 

A. He was released in December 1956. | 

Q. December 1956? A. Yes. 

Q. Independently of your notes, do you recall the specific date 
of admission and the specific date of release? A. I believe he was ad- 
mitted on October the 11th, -- 

Q. Allright. A. --1956, and it is my recollection that he went 
back to the jail in the latter part of December. 

Q. Of 1956? A. '56. 

Q. Now, first, Doctor, let me ask you if the defendant was ex- 
amined by you on more than one occasion. A. Yes, he was. 

Q. Do you at this point recall how many occasions you personally 


examined him? A. Well, I saw him on three occasions in what I would 
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call a formal examination, which lasted more than one hour each time. 
But I saw him practically every day on the ward in making my rounds, 
in talking to him, in saying hello to him and observing him, and so forth. 


Q. I want to get this specifically. On three occasions you con- 


ducted, I believe you testified,-- A. I sat with him in a private room and 
conducted a lengthy examination. 

Q. And that was what you call a formal examination? A. A for- 
mal examination, a lengthy interview. 

Q. And that was, each one was over an hour? A. Yes. 

Q. Each of those three occasions? A. Over an hour, yes, sir. 

Q. But you testified that on each day, you saw him in the conduct 
of your ward examination? A. Practically every day. Sometimes it 
might have been three or four times a week, sometimes twice and some- 
times every day. 

Q. Was he, in addition to your own personal examinations of the 
defendant, Robert Starr, to your own knowledge, without disclosing the 
results, was he examined by any other doctors at the D. C. General 

Hospital? A. Yes, he was examined by the entire psychiatric 
staff, the senior staff. 

x a cd x x * 

Q. Now, I want to ask you, Doctor, because this is all that you 
can testify to, I want your personal opinion and conclusions as an expert 
as to the findings of sanity or insanity that you made with regard to this 
defendant, Robert Starr, at the completion of the examination period that 
you had with him. A. At the completion of my examinations, it was my 
opinion that Robert Starr was of sound mind when I examined him. 

Q. Now, would you make any further explanation of what you 
mean by sound mind? A. Well, by sound mind I mean that his mind was 

clear as far as regards delusions or hallucinations. In other 
words, he had no delusions, he had no visual or auditory hallucinations. 
By that, I mean that he did not believe that he was hearing things or 
seeing things that did not exist in reality. His memory was unimpaired. 
He was well oriented in all spheres. That is to say, he was oriented in 
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person, time, and place. He knew where he was, he knew the date, and 
he knew the reason why he was at the hospital. He was well oriented in 
all those respects. 

Q. Well oriented, is the word? A. Well oriented, well oriented 
in all those respects. He did not have any ideas of reference. Now, 
ideas of reference in cases that are psychotic means a false, false be- 
liefs in which they think that there are plots or conspiracies being con- 
ducted against them. He did not show any of these ideas of reference. 

He was very cooperative with me, and he adjusted very well on 
the ward, He was very cooperative with the hospital personnel. He 
mixed very well with the patients. He played cards with them, he 
socialized very well, and he got along very well, didn't give us any 
trouble whatever. His conduct, I would say, did not reveal anything 
abnormal. 

Q. Doctor, what is schizophrenia? A. Schizophrenia is a men- 
tal disease or a mental disorder which is characterized by a patient being 
introverted, withdrawn, draws himself into a shell, doesn't want to talk 
(368 to anybody, he stays in a corner all by himself. And also, 
schizophrenia is characterized by the presence of delusions and hallucina- 
tions and ideas of reference, loss of judgment, loss of memory, disori- 
entation. 

Q. All right, Doctor. These are the symptoms which you are 
describing of schizophrenia, is that correct? A. Yes, sir. 

Q. Did he have any of those symptoms? A. No, I did not find 
any. 

Q. Now, Doctor, with reference to the date of June the 11th, 
1956, the date of the alleged crime, can you give your opinion as an ex- 
pert as to whether you believe he was suffering at that time from any 
mental disease or effect which had a causal connection with the crime? 
A. Well, from the evidence of my findings, I could not determine that 
he was suffering from any psychosis on June the 11th, 1956. 

Q. Anda psychosis is a mental disease? A. Yes, sir. 

Q. Now, Doctor, did you have occasion to consider the element 
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of malingering in this particular case? A. Yes, sir, I did. 

Q. What did you find with regard to malingering in this particular 
case? A. Well, with me the man did not malinger at all. 

Q. With you he did not? A. Hedid not. I suggested to him 
whether he thought that he was mentally ill, and he said, "No, I am not 
mentally ill. My mind is all right." 

Q. All right. Did he at any time indicate to you any belief, that 
is, to you, now, any belief of any kind of a delusion or hallucination? 

A. He did not, never did. 

Q. Now, at the time that you made your finding, that was your 
personal opinion at the conclusion of your own examination, did you, 
together with the other doctors that had examined him, participate in this 
conference at the conclusion of this examination? A. Yes, sir. 

Q. At that time, were the opinions of all those that had examined 
him voiced? A. They were the same as mine. 

MR. HUGHES: I object and move it be stricken. 

MR. TITUS: I think Mr. Hughes is perfectly right. I will ask 
that that be stricken, myself. 

BY MR. TITUS: 

Q. I just want to know whether they were expressed, Doctor, not 
what they were. 

THE COURT: Justa moment. The testimony of the doctor, of 

the witness on the stand, that the other doctors were of the same 
opinion, is stricken, and the jury is admonished and instructed to disre- 
gard that part of the witness’ testimony. 

Counsel may proceed. 

BY MR. TITUS: 

Q. Doctor, not what that opinion was, but was the opinion of the 
other doctors expressed openly? A. It was, yes, sir. 

Q. All right. 

K * x * a x 

Q. This finding of the senior psychiatric staff which you have re- 
ferred to, Doctor, is that made the subject of a letter to the Court in 
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response to his original commitment? A. Yes, sir, a letter was sent to 


the Court. 

MR. HUGHES: Now, if Your Honor please, I respectfully submit 

he is doing indirectly what Your Honor said he cannot do directly. 

MR, TITUS: Your Honor, this is the-- 

MR. HUGHES: The best evidence would be the testimony of any- 
body that participated in that conference. 

MR. TITUS: I think this is a matter of court record, and I don't 
believe that anything in the court file can be properly excluded from any- 
body's consideration in a case of this type. 

MR. HUGHES: Well, the court record is not before the jury. 

MR, TITUS: It is right here, and it is certainly available for 
anybody to-- 

MR. HUGHES: It is not available to the jury. 

* * ae ME 

BY MR. TITUS: 

Q. Doctor, with regard to the specific mental disease or psychosis 
known as schizophrenia, did you find that the defendant was suffering from 
schizophrenia at the time that you examined him? A. No, sir, I did not. 

Q. Did you find any symptoms or signs of schizophrenia from any 
past disease? A. No, sir, I did not. 

Q. In your opinion, is withdrawal into oneself, as you described 
it, I believe, in your direct testimony, is that a customary or usual 
symptom of schizophrenia? A. That is a usual symptom of schizophrenia. 

Q. Is that, in your opinion, Doctor, one type of schizophrenia, or 
is that the ordinary type of schizophrenia, in your opinion? A. Well, in 
the great majority of cases of all types of schizophrenia, it does exist. 

It does not in some, but it does in the great majority of cases. 

Q. Would bizarre conduct be typical of schizophrenia or not? 

A. Not always, no. 

Q. What would you say the majority, is the majority view as to 

that? A. Bizarre conduct is present in cases of schizophrenia, but not 


necessarily so. 
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Q. At the hospital, the District of Columbia General Hospital, 
is a patient such as Robert Starr confined in a place while they are being 
examined that has guards and attendants on duty at different periods of 
time of day and night. A. Yes. That was in the maximum security 
unit. 

Q. And are there guards or sentries, or what word you want to 
use? A. There are usually about two or more guards at all times. 

Q. Atalltimes? A. At all times. 

Q. Are these patients who are in that particular ward under the 
observation of those guards at all times? A. Yes, they are under the 
observation of guards, nurses and attendants. 

Q. Without going into any views expressed by any other person 

than those of yourself, to your knowledge, in the ordinary and 
customary case--and we will take this one, the present case, as an ex- 
ample--are the guards or attendants consulted by the various physicians 
who are in the position of examining physicians of the patient? A. Yes, 
sir, they are. 

Q. To your knowledge, Doctor-- Let me ask you this. Are 
psychological tests given to patients in the customary examination at 
your hospital? A. Yes, sir. 

Q. Was there one in this case? A. Yes, sir. 

MR. TITUS: Your witness. 

CROSS EXAMINATION 

BY MR. HUGHES: 

* * ae * 5 * 

Q. You testified that you have testified many times in court as an 
expert on psychiatry, in this court and the Municipal Court. A. Yes, sir. 

Q. I take it from those many experiences, Doctor, you have 
testified in cases in which another psychiatrist of equal eminence with 
you has differed with you as to the diagnosis of a patient. Is that right? 
A. It has in the past, yes. 

Q. And there is nothing unusual about psychiatrists differing as 


to whether or not a person is suffering from a mental disease, is 
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there? A. No, there is not. It is not unusual. 

Q. It is not an exact science, is it, psychiatry? A. I wouldn't 
say it is an exact science, no. It is a combination of science and art, 
is what we call the art of medicine, the art of diagnosis, which is based 
on one's personal findings. 

Q. And in your opinion do you think you have ever been wrong 
in a diagnosis? A. In the past? 


Q. Yes. A. In some cases I have, yes, sir. 
Q. Now, Doctor, with reference to schizophrenia. Thatisa 
classification, is it not, of mental disorder? A. It is. 


Q. And there are subclassifications under schizophrenia, too, 
aren't there? A. Yes, sir. 

Q. And there are different types of schizophrenia, isn't that 
true? A. Yes, sir. 

Q. Is there such a thing as paranoid type? A. That is correct. 

Q. What is the paranoid type of schizophrenia? A. Well, a 

paranoid type of schizophrenia is one in which the patient suffers 
from delusions of persecution or delusions of grandeur, or he may also 
have, in addition to that, hallucinations. 

Q. Would it be safe to say that paranoid type of schizophrenia is 
the advanced state of schizophrenia? A. The paranoid type of schizo- 
phrenia varies. It begins, it has to have a beginning stage, naturally. 
And later on, it becomes more severe. 

Q. Do you have a classification in psychiatry known as psychotic 
personality, a psychotic personality? A. This is a general term, sir; 
psychotic personality means a person who is psychotic or suffers from a 
psychosis. 

_Q. And would you kindly explain to the jury exactly what a 
psychosis is? A. A psychosis is a mental disorder or mental disease 
in which the patient has lost the power of judgment, his judgment is im- 
paired; he shows disorientation, usually in time and place, he is disori- 
ented; the memory is impaired. In psychosis you frequently get ideas of 
persecution or grandiose ideas, frequently with the presence of 
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hallucinations. By that, I mean that the particular person is under a 
false belief that he hears things or sees things which are not really there. 

Q. Now, Doctor, let me ask you this question. During the course 

382 of your examination of the defendant, did you ask him whether or 
not his wife was living or dead? A. I did. 

Q. What did he tell you? A. He refused to answer me. 

Q. What? A. He refused to discuss his wife. 

Q. He would not discuss her? A. He would not discuss her. 

Q. On how many occasions did you ask him about his wife, during 
your three hours of examination? A. More than once, sir, more than 
once. 

Q. Did you make inquiry of the defendant as to his military back- 
ground? A. His military background? 

Q. Yes. A. Yes. He told me-- 

Q. Did he tell you anything about his experiences in Korea? 

A. He told me that he had been in the service for about seven years and 
had been discharged one or two years previous to the date that I examined 
him. 

Q. Did he tell you while he was in the service he learned of his 

wife's infidelity and also of her giving birth to an illegitimate child? 
383 A. I got no details. He gave me no details as to what he did. 
- Did you make notes when you examined him? A. Yes, sir. 


. MayIseethem? A. (Producing papers) 


Q 

Q. Do you have your penciled notes? A. I have. 

Q 

* ae aE xk x ok 
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You asked this defendant, did you not, during the course of 
your examination, as to what charge was pending against him? A. I did. 
Q. What did he tell you? A. He refused to discuss that. 

Q. Isn't it a fact that he told you that he didn't know? A. Yes, 
he said he didn't know, but that-- 

Q. That is not the same as refusing to discuss it, is it? 

MR, TITUS: I think, if the Court please, the doctor should be 
allowed to finish the answer he started. 


eee rrr 





96 


| THE COURT: Yes, if you have not finished your answer, you may 
384 do so. 

THE WITNESS: He said he did not know, but he refused to give 
me any further information. I was trying to get the complete past history 
as to his-- 

BY MR. HUGHES: 

Q. Well, at that time-- Are you finished? A. I was trying to 
get his complete past history as to his family background, but he refused 
to give me any. 

Q. You weren't inquiring about his family background when you 
asked him if he knew what he was there for, did you, or what charge was 
pending against him? A, I did ask him that question, sir. 

Q. And he told you he didn't know what charge was pending against 
him, didn't he? A. He did not know, but he knew, he told me-- 

Q. I say, didn't he tell you that? A. He didn't know the charge. 
He did not tell me. He did not know, and he refused to tell me. 

Q. Well, I take it these are your notes, are they not, Doctor? 

A. Yes, sir. 

Q. --that you have handed me. Now, do your notes indicate the 
following:-- A. Where is that? 

385 Q. --"'He knows he is here for mental observation. Charge: Says 
he does not know"? A. Yes. "But realizes he is here for mental obser- 
vation." 

Q. Now, he told you he knew he was there for mental observation, 
didn't he? A. Yes. 

Q. Then you asked him, "Do you know what charge is pending 
against you?" Is that right? A. Yes, sir, but I asked-- | 

Q. And he told you that he did not know? A. Yes, but I asked 
him that question more than once, to ascertain whether he knew or not, 
and he refused to answer that. He wouldn't say anything else. : 

Q. How many times did you ask him if he knew what he was | 
charged with? A. On all three occasions when I examined him. 

Q. And you made a note that "He says he does not know,” is that 
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right? A. That's one of the-- 

Q. You didn't make a note that he refused to answer, did you? 
A. That is one of his statements. 

Q. Your notes indicate that 'He does not know," isn't that true? 
A. Yes, he said he didn't know. 

Q. Now, when you talked to him on December the 9th, he was 
cooperative, wasn't he? A. Yes, sir. 

Q. He talked to you readily and willingly? A. He did. 

Q. And at that time he told you there was nothing wrong with 
him mentally, didn't he? A. Yes, sir. 

Q. He told you he didn't need to goto St. Elizabeth's Hospital, 
didn't he? A. That is right, yes, sir. 

Q. He told you the only thing he wanted to do was take care of 
his children? A. Yes, sir. 

Q. Now, is it not characteristic of mental disease to maintain 
there is nothing wrong with you mentally? A. Not always. 

Q. There is nothing unusual about a person who has a diseased 
mind maintaining he is perfectly sane, is there? A. It is not unusual, 
but in this case I was trying to test whether he was a malingerer or not. 

Q. And you determined he was not a malingerer? A. He was 
not a malingerer, because he readily told me that he did not have any- 
thing wrong with his mind. 

Q. Now, you say people suffering from schizophrenia usually 

withdraw from society and get in a corner all by themselves, is 
that right? A. Thatis the usual rule, yes. 

Q. They do have what is known as lucid intervals, don't they? 
A. Lucid intervals? They do sometimes. It is not-- 

Q. During the lucid intervals, they are perfectly rational, 


aren't they? (Simultaneous with following answer) A. It is not the 


usual case, but they do at times. 

Q. And they have these lucid intervals for some period of time, 
don't they? A. In my opinion, they don't last very long. I have seen 
schizophrenics who may have had lucid periods for one, two, three days, 
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but sooner or later, on observing them, on daily observing them, you 
will find that they revert back to their psychotic state. 

Q. Now, Doctor, I believe you stated your opinion that at the time 
you examined the defendant, he was of sound mind. Is that right? A. Yes, 
sir. 

Q. You were then asked this question. "Will you state your 
opinion as to whether he was of sound or unsound mind or suffering from 
mental disorder on June the 10th, 1956?" and you testified that you could 
not determine that he was suffering from mental defect. Is that your 
testimony? A. Yes, sir. 

388 Q. Did you determine that he was not suffering from a mental 
defect on June the 10th? A. Iam unable to say that. 

Q. What? A. Iam unable to say that. 

od * * xe * 4 

391 DR. MARY V. McINDOO 
was called as a witness by counsel for the Government and, having first 
been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. TITUS: 

3K * aE ci * * 

393 Q. Doctor, is there such a thing at the District of Columbia 
General Hospital, as a diagnostic conference team evaluation or confer- 
ence? A. Yes, there is. 

Q. Very briefly, could you tell us what that is? A. Yes. Itis 
a team of the senior staff people, composed of myself, another senior 

394 psychiatrist, the senior psychologist, the assistant psychologist, 

‘the senior social worker, and other persons of the staff who might be 
interested in a particular person. 

Q. And what is the purpose of that particular conference? Now 
I am speaking generally, not in any specific case. A. To bring to- 
gether all the facts of a patient and to make the definite diagnosis as we 
find the situation to be. 

Q. Now, does that definite diagnosis that you make represent 
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the diagnosis of the hospital, per se? 

MR. HUGHES: I have to object to that, if Your Honor please. I 
say that it calls for hearsay. 

MR, TITUS: There is nothing hearsay about that, certainly. I 
am not asking for any conversation. 

MR, HUGHES: We have no opportunity to cross examine-- 

MR. TITUS: Oh, yes, you do, Mr. Hughes. 

MR, HUGHES: Her, yes, but not anybody else that participated 
in the conference. 

MR. TITUS: Your Honor, this is the assistant chief psychiatrist. 
She can certainly testify to the procedures at her hospital. 

THE COURT: She may testify as to the procedures. 

Proceed. 

MR, TITUS: I have forgotten the question. Miss Reporter, 

would you read the last question? 

THE COURT REPORTER (Reading from notes): 

"Question: Now, does that definite diagnosis that you make repre- 
sent the diagnosis of the hospital, per se?” 

BY MR. TITUS: 

Q. That is, the senior staff psychiatrist's diagnosis. A. Itis the 
opinion of the senior staff members and represents our entire department's 
decision. 

Q. Decision? A. Yes. 

Q. In reaching that decision, are the views of all doctors who 
have had contact with the particular patient discussed and exchanged be- 
tween the doctors? A. They are. 

Q. Is that presided over by one or more staff officers? A. Yes. 

Q. And in most cases, who is the presiding doctor at that par- 
ticular conference? A. Dr. Perman is the senior staff officer who is, 
you might say, the leader of the group. 

Q. The chief psychiatrist at your hospital, at the D. C. General 
Hospital, is who? A. Dr. John Schultz. 

Q. Dr. John Schultz? A. Yes. 
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Q. In cases, Dr. McIndoo, where the patient has gone to the 
District of Columbia General Hospital as a result of a court order--that 
is, he had been sent to the hospital for the purpose of an examination--at 
the completion of that examination and the diagnostic team evaluation, in 
which the opinion of the staff is reached, is that opinion placed on a docu- 
ment? In other words, is there a written letter to somebody reflecting 
that opinion? A. To the court, yes. 

Q. Tothe court? A. Yes. 

MR. HUGHES: I renew my objection, and move to strike all the 
testimony-- 

MR. TITUS: Your Honor, this is not saying anything that is in 
that. I am just asking whether there is such a thing. 

THE COURT: The examination may proceed. The record may 
stand as of the present. 

* *« x aE bd * 

Q. Now, Doctor, you can testify now only as to your own opinion, 
not as to anyone else's: Did you have occasion to examine the defendant 
in this case, Robert Starr, during the time that he was at the District 
of Columbia General Hospital? A. I did. 

Q. On about how many occasions, Doctor, did you personally 
examine him? A. At least ten times at some length, and probably 

twenty times briefly. 

Q. Would you generally say what you mean by "some length"? 

I mean, can you give us any average in minutes? A. The time would 
be at least half an hour to an hour, in some instances perhaps longer. 

Q. While you were conducting your individual examinations of 
the defendant, other staff doctors were examining him at the same time, 
or at different times, rather, but in the same hospital during that period? 
A. Yes. 

Q. And they were conducting their own individual examinations, 
is that correct, Doctor? A. Yes. 


Q. Asa result of your examinations, personal examinations of 


the defendant in this case, Robert Starr, Jr., did you reach a conclusion, 
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first, as to his sanity or insanity at the time of your examinations? A. I 
did. 

Q. What is your personal conclusion as a result of your examina- 
tions? A. That Mr. Starr is sane. 

Q. Is sane. 

Did you, Doctor, find any symptoms of a disease--well, Iam 
going to withdraw that, Miss Reporter. 

Do you know what a disease called schizophrenia is? A. Yes. 

Q. Did you find any symptoms of that disease in the patient, 
Robert Starr, when you were examining him? A. No. 

Q. Now, Doctor, specifically referring to the element of maling- 
ering, it was your conclusion, was it not, -- 

MR. HUGHES: I don't think he should testify. I object to the 
question. 

BY MR. TITUS: 

Q. Did you reach the conclusion that he was or was not a maling- 
erer? A. I did. 

Q. Would you describe to the Court and the jury how that conclu- 
sion was reached by you as a result of your own examinations? A. Mr. 
Starr was inconsistent in his behavior, in that it was observed in the 
wards that when a doctor or a nurse-- 

Q. No, I'm sorry, Doctor, -- 

MR. HUGHES: No, -- 

BY MR. TITUS: 

Q. --Mr. Hughes can object to this. I only want your personal 
observations of him and your personal conclusion. A. Well, personally 
I observed that the patient would inform me that he had seen his wife the 
night before. When I asked how he had seen her, he was unable to des- 

cribe how she looked, what she was wearing; there was no 
further discussion of what she might have said or why she had come. I 
would point out that his wife was dead, and he would have nothing further 
to say about it. This was always offered by the patient to me, that he 
had seen his wife. I never observed any activity of his that would lead 
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me to believe that he was actually experiencing what we call a hallucina- 
tion at the time I saw him. 

He also would inform us that he heard voices, but he was unable 
to say who the voices belonged to, and he could not repeat any conversa- 
tion of what they had said. There was apparently no reason for the hearing 
of voices. 

I personally witnessed on several occasions, on going onto the 
ward, that the patient had been participating in activities with other 
patients, and as soon as he saw me, would scoot into his room and re- 
tire to his bed and not want to answer questions. 

These are the things that led me to believe he was malingering. 

Q. Did you discuss this with him, the fact that you had reached 
the conclusion of malingering? A. Yes, we did. 

Q. And what was his response to that? A. Uh,--I can only give 
what I know, is that correct? 

401 Q. Only your conversations with him. Or if you were present-- 
pardon me, Ma‘'am--if you were present during any other conversations 
with him and heard his answers. A. Later, after about a month in the 
hospital, when it became evident to him that we didn't believe him, he 
then admitted that he had not seen his wife and that he had not heard 
voices. 

Q. And were you present when he made that admission? A. Yes, 
I was. 

Q. Doctor, was there anything as a result of your own personal 
examination of the defendant, Robert Starr, that would lead you to con- 
clude that he was suffering from a mental disease or defect on the date 
of June the 11th, 1956, prior to the time that you had examined him? 

A. There is nothing that would make me believe that he had been suffer- 
ing from mental illness at that time. 

* * * * 

406 CROSS EXAMINATION 

BY MR. HUGHES: 

Q. Doctor, will you tell me again the dates that you examined 
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the defendant? A. I will have to check the chart if I may. 

Q. Go ahead. A. (Referring to hospital chart) I saw him on the 

1st of October, the day after his admission, the 15th of October, 
the 16th of October, probably there are other dates when I didn't write 
anote. Justa moment. The 16th of November, the 4th of December, 
the 19th of December, where I have written specific notes. 

Q. I take it on those occasions according to your testimony you 
spent at least an hour with the defendant, is that right? A. Iam not 
positive. If those were the occasions that I spent the long periods of 
time. 

Q. Well, you testified that you spent a long period of time 
approximately on ten occasions, did you not, on your direct examination? 
A. Yes. 

Q. So is it not fair to assume that on these dates that you have 
mentioned you have spent at least an hour with the defendant talking to 
him, approximately an hour. Is that a fair statement? A. I can't be 
that positive that the notes are written on the days that I spent those hours 
of time with him. 

Q. Well, doctor, you had occasion to testify in court in many 
cases. A. It depends on how many you mean by "many". 

Q. Well, I will be a little more specific. In how many cases have 

you had an occasion to testify? A. All types of cases, probably 
fifteen or twenty. 

Q. In psychiatry, as to whether or not a person was of sound or 
unsound mind? A. Yes. 

Q. Is it possible, doctor, to have a psychosis without delusions 


of persecution or delusions of grandeur? A. Yes, it is. 


Q. And is it not true, doctor, that there are many cases which 
come under psychiatric study and consideration which are what are 
classified as borderline cases? A. Yes. 

Q. Would you tell the Court and the jury what a borderline case 
would be? A. In my opinion a borderline case is a situation in which 
it is very difficult to be positive a person is psychotic without special 
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testing such as Rorschach or psychological tests. 

Q. Now, those borderline cases give psychiatrists considerable 
trouble, do they not? A. They do. 

Q. Sol take it that there are instances of your personal knowledge 
whereby one psychiatrist would conclude that a person was of unsound 
mind and another equally honest and capable psychiatrist would say he 

was of sound mind. Is that not true? A. Yes, that's true. 

Q. Now, doctor, you did conclude as a result of your examina- 
tions and tests, did you not, that this defendant was malingering? A. Yes. 

Q@. And using the same word that Mr. Titus used, malingering in- 
dicates to you the party would be what is known as a faker, is that cor- 
rect? A. Yes. 

Q. So you concluded from your examinations that this defendant 
was faking insanity, is that right? A. Yes. 

Q. During the course of your examination of this defendant, did 
you not make inquiry of him as to whether or not he was in need of hos-. 
pital or psychiatric treatment? A. I did. 

Q. Did he not tell you that he wasn't crazy, there was nothing 
wrong with him mentally? A. Yes. 

Q. Is--does that indicate to you malingering? A. It doesn't 
necessarily indicate anything. 

Q. I say, is it not a fact that if you were malingering he would 

say to you, "Iam crazy. Iam in need of mental treatment"? 
A. He might. 

Q. Well, he didn't, did he? A. No. 

Q. Now, he told you, did he not, that he had seen his wife since 
he has been in the hospital? A. Yes. 

@. And you know as a matter of fact that if he had seen his wife, 
since he was in the hospital, it would have to be a delusion or an hallu- 

- Cination, wouldn't it? It couldn't be actual. A. That's right. 

Q. And if he told you that he had talked to his wife sincé he was 

in the hospital, it would have to be a hallucination, wouldn't it? A. Yes. 
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Q. Can you positively state under oath, doctor, at this time, that 
on June the 11th, 1956, this defendant was not suffering from a mental 
ailment? A. I would like to reword it. 


Q. What? A. I would like to reword it. 
Q. Can you answer my question first? Then I will give you a chance 
to explain. A. I cannot positively state the question as you have put it. 


Q. Now, doctor, you testified -- 


MR. TITUS: If the Court please, I think the doctor indicated she would 
like to reword it. I thinkMr. Hughes indicated he would give her a chance to. 


MR. HUGHES: She can explain it. I waited for her. 


MR. TITUS: I didn't know you were waiting. Go ahead and explain, 
doctor. 


THE WITNESS: From our decision the patient was sane. 
BY MR. HUGHES: 

Q. Let's limit it your own opinion. A. From my decision that 
the patient was sane at the time we saw him in the hospital, there is no in- 
dication that he was otherwise than sane at thetime ofJune the 11th, 1956. 

Q. Now, you know the psychiatrists who preceded you on the stand, 
don't you? A. Dr. Caprio, yes. 

Q. No, the doctor from D.C. General Hospital who preceded you 
on the stand. A. I don't know who was on the stand except Dr. De- 
Filippis and Dr. Caprio. 

Q. That's the gentleman I mean, Dr. DeFilippis. Would it change 
your opinion any if I were to tell you that he could not testify that the 
defendant was not suffering from a mental ailment on June 10th? 

A. That's his opinion. 

Q. It would not change your opinion? A. No. 

Q. Would it change your opinion any, doctor, if I were to tell you 
that Dr. DeFilippis testified that in his opinion the defendant was not 
malingering -- A. May I explain? 

Q. Well, first of all, would it change your opinion any? 

A. No, it would not change my opinion. 


Q. Now you can go ahead. <A. But I would like to explain -- 
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Q. Goahead. A. --why he has saidthat. After -- 

Q. You can't tell us why he said that. A. After the diagnostic 
team's decision that the patient was sane and was therefore malingering, 
the patient did admit to us that he had not experienced visual or auditory 
hallucinations. Therefore it is the patient who has altered his approach, 
and is no longer malingering, but meanwhile our report had gone in. 

Q. All right. 

Now, let me ask you this question: You testified did you not that 

you considered this an important case. A. Yes. 

Q. And as a result of you considering it an important case, you 
devoted a lot of time to it? A. Yes. 

Q. Now, is it not a fact that the reason you considered it an 
important case that in your opinion the defendant was what is known as 
a borderline case? A. No, sir. That doesn't follow. 

Q. That is not the reason you devoted the amount of time that 
you devoted to it? A. No. 


* * * * * * ak 


THE COURT'S CHARGE TO THE JURY 


THE COURT (McLAUGHLIN, J.): The case upon which you 
are sitting as jurors is the case of the United States v. Robert Starr, Jr. 
In these instructions I shall at times refer to Robert Starr, Jr. as the 
defendant. 

I shall now read to you the indictment of the grand jury in which 
is set forth the charge against the defendant. I am now reading from 
the grand jury charge set forth in the indictment: 

"The Grand Jury charges on or about June 11, 

1956, within the District of Columbia, Robert 

Starr, Jr., purposely and with deliberate and 

premeditated malice murdered Louvenia Starr by 

means of stabbing her with a knife." 

You have heard the evidence and the statements and arguments 


of counsel for the prosecution and for the defendant. It now becomes 


107 
your duty to determine whether the defendant is guilty or not guilty of 
the offense with which he is charged. Before discussing the charge 
against the defendant in detail, I shall first summarize for you the 


» general principles of law that must govern you and guide you in 
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determining the issues in this case. 

It is the function and the duty of the jury to determine the issues 
of fact. It is the duty of the Court to instruct you ladies and gentlemen 
of the jury as to the principles and rules of law governing the case. 

You are bound and obligated to follow the Court's instructions as 
to the law, and to take the law from the Court. | 

On the other hand, ladies and gentlemen of the jury, you are the 
sole judges of the facts, and you must determine the facts for your- 
selves, solely upon the evidence presented at this trial. 

The fact that a defendant is charged with a crime and has been 
indicted is not to be taken as any indication of his guilt. The sole 
purpose of an indictment is to bring a defendant before the court. An 
indictment is merely the machinery and a procedure provided by law 
for placing a defendant on trial. 

You will bear in mind this instruction as to the character and 
purpose of an indictment in connection with a specific instruction 
concerning the indictment in this case which the Court will give you 
later during the course of these instructions. 

When the defendant in this case was arraigned he pleaded not 
guilty. Every defendant in a criminal case is presumed to be 
innocent. This presumption of innocence attaches to the defendant 
throughout the trial. 

Having given you the foregoing instructions as to the general 
principles of law which you are to bear in mind, I shall now instruct 
you as to the particular offense alleged to be involved, and the 

specific law applicable to said alleged offense. 

As previously stated, the defendant is charged with the offense of 
murder in the first degree. I shall now instruct you regarding that 
offense. 
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Murder in the first degree is defined in the Code of Laws of the 
District of Columbia as follows, and I quote: 

"Whoever being of sound memory and discretion kills another 
purposely, of deliberate and premeditated malice, is guilty of murder 
in the first degree." 

That is the end of the quote from the statute. I now go on with 
the instructions. 

In order to sustain a charge of murder in the first degree in 
this case, each of the following four elements must be established: 

First, that the defendant killed Louvenia Starr; 

Second, that the defendant had a purpose and intent to kill 
Louvenia Starr; 

Third, that the killing was consummated and accomplished with 
malice; and 

Fourth, that the killing was consummated and accomplished with 
deliberation and premeditation. 

I shall now instruct you concerning the meaning of intent, of 
malice, and of premeditation and deliberation, as these terms are used 
in these instructions. 

433 I shall now instruct you as to intent, as that term is used in these 
instructions. 

You will note that "intent" is an essential element of this offense, 
which the Government must prove beyond a reasonable doubt. Now re- 
garding intent, you are instructed that when you do a thing on purpose, 
you do that which you intend to do. Now the intention that a person has 
in doing a certain act is to be gathered by his actions and by his words 
at that time and preceding that time. Only the Allseeing Eye of the Al- 
mighty can read the secrets of the human mind. Consequently, in the 
trial of this case, and in the administration of justice, you ladies and 


gentlemen of the jury must seek the intention and gather it from words 


and actions of the person involved from the testimony in the case. 
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I shall now instruct you as to malice, as that term is used in these 
instructions. Malice is a legal term. The law does not use the word 
"malice" in its popular sense. Malice, as the law uses that term, does 
not necessarily mean a malicious or evil or malevolent purpose, or a 
personal hatred or hostility toward the deceased. Malice in the eyes of 
the law is a state of mind. It shows a heart fatally bent on mischief, 
and unmindful of social duty. 

Malice as the law knows it may also be defined as a condition of 
mind that prompts a person to do an injurious act willfully to the injury 
of another. 

434 Malice may be implied or inferred from the act committed, or it 


may be expressed. An intent to commit an unlawful act is a state of 


mind known in the law as malice. 

I shall now instruct you as to deliberation and premeditation, as 
those terms are used in these instructions. 

You have just been instructed that in order to support a conviction 
of first degree murder, the Government must establish beyond a reason- 
able doubt the elements of intent and malice, which elements have been 
explained to you. 

You are further instructed that in order to support a verdict of 
murder in the first degree, there must be established beyond a reason- 
able doubt the additional elements of deliberation and premeditation. 

I shall now instruct you concerning deliberation and premeditation. 

If you find that a design or purpose to kill was formed by the 
defendant, then you are instructed that after that design or purpose to 
kill was formed, there must have been some reflection and consideration 
amounting to deliberation. Some appreciable interval of time must 
elapse, during which there must have occurred some reflection and a 
consideration amounting to deliberation. 

The interval may be brief because the human mind at times 
works very rapidly, but it must be established beyond a reasonable 
doubt that it existed, in order to justify a verdict of guilty of murder 

435 in the first degree. 
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To summarize, ladies and gentlemen of the jury, you must be 
satisfied beyond a reasonable doubt that all these things occurred which 
have been explained to you; namely, intent, malice, premeditation and 
deliberation, in order to justify a verdict of guilty of murder in the first 
degree. 

You are instructed that you may find the defendant guilty of any 
offense, the commission of which is necessarily included in that with 
which he is charged, if in your judgment the evidence supports such a 
verdict under my instructions. 

The Court will explain this instruction as it applies specially to 
this case. Included in the offense of murder in the first degree with 
which the defendant is charged is the lesser offense of murder in the 
second degree. In other words, the offense of murder in the second 
degree is included in the offense of murder in the first degree. In 
considering the offense of murder in the first degree as charged in the 
indictment, you will also consider this lesser offense of murder in the 
second degree. 

I shall now instruct you with regard to murder in the second de- 
gree. Murder in the second degree may be committed without a purpose 
or intent to kill, or it may be committed with a purpose or intent to kill, 
but without premeditation and deliberation. An accidental or uninten- 
tional killing constitutes murder in the second degree if it is accom- 

436 plished and accompanied by malice. 

Consequently, if you find that the defendant killed Louvenia 
Starr with malice, bearing in mind the definition of malice I have given 
you, but without a purpose or intent to kill; or if you find that the de- 
fendant killed Louvenia Starr with malice and with a purpose or intent 
to kill, but without premeditation and deliberation, you may find the 
defendant guilty of murder in the second degree. 

I shall now instruct you concerning the includable offense of 
manslaughter. 

There is a lesser offense than murder in the second degree which 
is included in that offense and in the offense of murder in the first degree, 
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which includable offense is known as manslaughter, which you are to 
consider, and I now instruct you regarding that offense; namely, man- 
slaughter. | 
- Manslaughter’is the unlawful killing of a human being without 
malice, as I have explained malice to you. If the killing is committed 


in a sudden heat of passion, caused by adequate and sufficient provo- 


cation, the crime is manslaughter. , 

In order to reduce second degree murder to manslaughter, how- 
ever, the passion must be of such degree as will cause an ordinary 
man to act on impulse and without reflection. In addition to great provo- 
cation, there must be passion and hot blood caused by that provocation. 

437 If you find that the defendant killed in a sudden heat of passion 
and in hot blood, caused by adequate provocation but without malice, 
bearing in mind the definition of malice I have given you, you may find 
him guilty of manslaughter. 

Now provocation, in order to be sufficient to reduce the offense 
of murder to manslaughter, must be adequate, must be such as might 
naturally induce a reasonable man in the anger of the moment to commit 
the deed. It must be such provocation as would have like effect upon 
the mind of a reasonable or average man, causing him to lose self 
control. 

In addition to the great provocation, there must be passion and 
hot blood caused by that provocation. 

Now, what is the character of that provocation that can be recog- 
nized by the law as being sufficient to reduce the grade of the crime 
from murder to manslaughter? It cannot be produced by mere words, 
because mere words alone do not excuse even a simple assault. Any 
words offered at the time do not reduce the grade of killing in murder 
to manslaughter. 

The deceased, Louvenia Starr, in this case, the party killed, 
must be doing something which at the time is of a character that would 
so inflame the mind of the party who was doing the killing as that the 
law contemplates he does not act deliberately, but his mind is in a state 
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of passion, in a heat of passion where he is inescapable of deliberating. 
438 It is asserted on behalf of the defendant that he did not have the 
mental capacity to commit the crime with which he is charged because 
it is alleged that he was insane at the time the crime was committed. 

If you find this to be the case, then your verdict should be not 
guilty by reason of insanity. Your verdict should expressly state in 
that event that you find the defendant not guilty by reason of insanity, 
and not merely not guilty. 

In certain instances the law does not hold an insane person res- 
ponsible for his act. In order to be responsible for his acts, the person 
must have the mental capacity to commit the act with which he is charged. 
It is not, however, in every case in which the accused is suffering from 
mental abnormality or some mental defect that he is not to be held res- 
ponsible for his acts. There are many abnormal persons whom the 
law holds responsibie in certain instances for the crime that such a 
person commits. 

In order not to be held responsible for his acts, and to be found 
not guilty by reason of insanity, the following two elements must appear: 

First, it must appear that the defendant at the time the offense 
was committed was suffering from some mental disease or some mental 
defect, or to put it in a somewhat different way, he must have been 
suffering from a disease or defective mental condition at the time the 

439 crime was committed. 

Second, it must appear that the crime was the product of his 
mental disease or mental defect. 

If you reach the conclusion that the defendant was suffering from 
a mental disease or mental defect, and also that the criminal act was 
the result or product of the mental disease or mental defect, you must 
bring in a verdict of not guilty by reason of insanity. 

On the other hand, if you are convinced beyond a reasonable 
doubt either that the defendant was not suffering from a mental disease 
or mental defect, or if he were so suffering, that the crime was not the 
product or result of the mental disease or mental defect, you may find 
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him guilty, provided, of course, you are also convinced beyond a 


reasonable doubt that he committed the act with which he is charged. 

Of course, every person is presumed to be sane until the con- 
trary appears. This presumption is founded on human experience. 
This presumption does not mean, however, that the burden of proof 

pat is on the defendant to prove insanity. If the defense offers some 
evidence that the defendant was legally insane at the time of the com- 
mission of the alleged offense, the presumption of sanity vanishes 
from the case. The burden is then on the prosecution to establish be- 
yond a reasonable doubt the sanity of the accused. 

In other words, on the issue of insanity or mental incapacity, 

440 as it is otherwise called, just as on every other issue in the case, 
the burden of proof is on the prosecution, and that burden must be sus- 
tained beyond a reasonable doubt. 

In determining whether the defendant was insane, that is, whether 
he was suffering from any mental disease or mental defect on the day 
of the commission of the crime, you have a right to consider whether 
he knew the difference between right or wrong, whether he acted under 
the compulsion of an irresistible impulse, or had been deprived of or 
lost the power of his will, but you are not limited to these matters but 
may consider all the evidence in order to reach a conclusion as to 
whether he was or was not suffering from a mental disease or mental 
defect at the time in question. 

If you find that the defendant was not suffering from a mental 
disease or mental defect at the time of the commission of the alleged 
offense, then of course you may not find him not guilty on the ground of 
insanity. But even if you find that he was suffering from a mental 
disease or mental defect at the time of the commission of the alleged 
offense, that is not sufficient to justify a verdict of guilty because of 


insanity unless you also find that the crime was produced by his in- 
sanity. 
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Obviously, even an insane person may do things at times that are 
entirely rational in and of themselves, and are not the product of in- 
sanity. It is only if the criminal act is itself the product of an insane 

441 state of mind that a person is entitled to be acquitted on the 
ground or because of insanity. 

In the event your verdict is not guilty by reason of insanity, the 
defendant will be committed to St. Elizabeths Hospital, there to remain 
until such time as it is established that he is no longer insane. 

On the question of insanity, you have heard the testimony of doc- 
tors, persons who have had experience by studying and reading and 
contact with those who are said to be of unsound mind, and they are 
allowed to give an opinion from personal examination of the person 
whose mental condition is under consideration. 

The opinions of 'the doctors, based on their examinations of the 
defendant, as stated by the doctors in their testimony are to be con- 
sidered by you ladies and gentlemen of the jury, and the accuracy of 
those opinions, and the weight to which those opinions are entitled, are 
matters for your determination. In reaching your determination you 
may consider the background or qualifications of the doctors, based 
upon their experience and training, and the ability of the doctors to 
reach the conclusions and opinions to which they have testified. 

You are instructed that you are not bound to accept the opinions 
of any experts, either laymen or professional. The law does not permit 

442 the question of fact which is involved in a criminal case to be 
transferred from the jury to any expert. You are to give the testimony 
of the experts such weight as you believe it is entitled to, using your 
good sense, judgment, and intelligence as jurors sworn to do your 
duty, and with an ordinary knowledge of matters which happen in this 
world. 

From all the evidence, after applying your judgment thereto, 
you are to determine whether the defendant was or was not Sane at the 
time of the commission of the offense charged, considering the Court's 


previous instructions as to insanity. 
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This does not mean that you should disregard the testimony of 
the expert witnesses. It means that you should weigh such testimony 
and determine whether and to what extent you feel such testimony 
affects the substantial facts in the case, one way or another. 

In this case you have heard the testimony of police officers. 

You are instructed that in weighing the credibility of these officers, 

as well as any other witness in the case, you should consider the 
interest which a witness might have in the result of the case. Where 

a witness has a direct personal interest in the result, there is a strong 
temptation to color or pervert or withhold facts. This rule applies to 
the police officers, as well as to all other witnessesin the case. 

443 The burden of proof is on the Government to prove the defendant 
guilty beyond a reasonable doubt. Unless the Government sustains this 
burden and proves beyond a reasonable doubt that the defendant has 
committed every element of the offense with which he is charged, the 
jury must find him not guilty. 

I said a moment ago that the burden is on the Government to 
prove the defendant guilty beyond a reasonable doubt. Proof beyond 
a reasonable doubt does not mean proof beyond any doubt whatsoever. 
It means proof to a moral certainty, and not necessarily proof to an 
absolute or mathematical certainty. 

By "a reasonable doubt", as its name implies, is meant a doubt 
based on reason, a doubt for which you can give a reason to yourself, 
and not just any whimsical speculation or any capricious conjecture. 
Proof beyond a reasonable doubt simply means this: If after an im- 
partial comparison and consideration of all the evidence, you can say 
to yourself that you are not satisfied of the defendant's guilt, then you 
have a reasonable doubt. 

On the other hand, if after such impartial comparison and con- 
sideration of all the evidence, you can truthfully and candidly say to 
yourself that you have an abiding conviction of the defendant's guilt, 
such as you would be willing to act upon in the more weighty and im- 
portant matters relating to your own affairs, then you have no reasonable 
doubt. 
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444 In other words, proof beyond a reasonable doubt is proof which 
will result in an abiding conviction of the defendant's guilt on your part, 


such conviction as you would be willing to act upon in the more weighty 


and important matters relating to your own affairs. 

In determining whether the Government has established the 
charge against the defendant beyond a reasonable doubt, you will con- 
sider and weigh the testimony of all the witnesses who have testified 
before you, and take into account all the circumstances concerning 
which testimony has been introduced. 

You are the sole judges of the credibility of the witnesses. In 
other words, you and you alone are to determine whether to believe 
any witness, and the extent to which any witness should be credited. 

In reaching a conclusion as to the credibility of any witness and 
in weighing the testimony of any witness, you may consider the de- 
meanor and the behavior of the witness on the witness stand, the wit- 
ness’ manner of testifying, whether the witness impresses you as a 
truth-telling individual, whether the witness impresses you as having 
an accurate memory and recollection, and whether the witness has any 
interest in the outcome of this case. 

All these matters, as well as any other factors that appear to 

445 you as having a bearing on the matter you may consider and 
weigh in determining what witnesses to believe and to what extent to 
credit them. 

If you find that any witness willfully testified falsely as to any 
material fact concerning which the witness could not in your judg- 
ment have possibly been mistaken, you are then at liberty, if you deem 
it wise to do so, to disregard the entire testimony of such witness, or 
any part of the testimony of such witness which you see fit to disregard. 4 

You are not bound to decide in conformity with the testimony of 
a number of witnesses which does not produce conviction in your mind 
as against the declarations of a lesser number which appeals to your 
mind with more convincing force. 
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This rule of law does not mean that you are at liberty to dis- 
regard the testimony of the greater number of witnesses merely from 
caprice or prejudice, or from a desire to favor one side as against 
the other. It does mean that you are not to decide an issue by the 
simple process of counting the number of witnesses who testified on 
the opposing side. It means that the final test is not in the relative 
number of witnesses, but in the relative convincing force of the evidence. 

At times during the trial the Court has been called upon to make 
rulings on certain legal matters; that is, on questions involving the law. 

446 Rulings on questions of law are the concern of the Court solely. 
Your concern is solely with the questions of fact and with the appli- 
cation of the Court's instructions to the testimony and the other evi- 
dence in the case as those instructions relate to your determination 
of fact. 

Your verdict must not be influenced by the decisions on matters 
of law made by the Court during the trial except as those decisions are 
reflected in the Court's instructions to the jury. 

Throughout the trial the Court has made rulings on the question 
as to whether certain offered evidence might be admitted. You are not 
to be concerned with the reasons for such rulings by the Court, and are 
not to draw any inferences from them. 

Whether evidence offered is admissible is purely a question of 
law for the Court's determination. In admitting evidence to which an 
objection is made, the Court does not determine what weight should be 
given such evidence. The ruling by the Court permitting testimony to 
be given or other evidence to be introduced is'not to be considered by 
you, the jury, as any indication as to what weight said testimony or 
other evidence may or may not have. 

What weight is to be given to evidence is strictly a matter for 
you, the jury, to determine for yourselves. 

447 Nor does the Court pass upon the credibility of any witness who 
testified. A ruling by the Court permitting a witness to testify or give 
evidence is not to be considered by you, the jury, as any indication as 
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to what the credibility of that witness may or may not be. The credi- 
bility of a witness is likewise a matter strictly for you, the jury, to 
determine for yourselves. 

On the other hand, as to any offer of evidence that was rejected 
by the Court, you of course must not consider that evidence, and as to 
any question to which objection was sustained, you must not conjecture 
or guess as to what the answer might have been, or as to the reason 
for the objection or the ruling of the Court. 

The Court instructs you that if there is a conflict in the evidence 
in this case on any fact or circumstance tending to establish either the 
guilt or the innocence of the defendant, a part of which is in favor of 
the theory of the Government, and a part of which is in favor of the 
theory of the defendant you should entertain a reasonable doubt as to 
which is true. Then it is your duty, in arriving at your verdict, to 
adopt the theory or conclusion that is most considerable to the defen- 
dant. 

If upon consideration of all the evidence there is any reasonable 
hypothesis disclosed by the evidence consistent with the innocence of 
the defendant, then you must find the defendant not guilty. 


448 As I have already instructed you, ladies and gentlemen of the 


jury, you are to determine the facts for yourselves solely upon the 
evidence presented at the trial. 

Now, in this connection, you are instructed that statements or 
arguments by counsel, the attorney for the Government and the attorney 
for the defendant, statements or arguments by the lawyers, are not 
evidence and are not to be taken or considered as evidence. Arguments 
by lawyers are made to assist you in analyzing and appraising and eval- 
uating the evidence and are to be so considered, and so considered only 
by you. 

Every case is to be determined without bias, prejudice, or sym- 
pathy for or against either side, and solely upon the evidence, the 


testimony of the witnesses under oath, and the Court's instructions as 
to the law. 








119 

You have now heard the Court's instructions. [If in all these 
instructions from beginning to end any rule, direction, or idea be 
Stated in varying ways, no emphasis thereon is intended by me and 
none must be inferred by you. 

For that reason you are not to single out any certain sentence or 
any individual point or instruction and ignore the others, but you are 
to consider all the instructions as a whole and to regard each in the 
light of all the others. 


Now, ladies and gentlemen of the jury, I want you to take this 
matter and consider it deliberately in the light of the instructions 


which I have given you, using the same ordinary common Sense and 


ordinary intelligence you would employ in determining any other 


important matter you have occasion to decide in the course of your 


everyday lives. 


The Court has read and explained to you the offense with which 
the defendant is charged. It is your duty to consider all the evidence 
and return a verdict. 

Your verdict may be one of the following verdicts: 

One, guilty or not guilty of murder in the first degree, or 

Two, guilty or not guilty of murder in the second degree, or 

Three, guilty or not guilty of manslaughter, or 

Four, not guilty by reason of insanity, or 

Five, not guilty. 

It is your duty to consider all the evidence and return one of the 
foregoing verdicts. 

And as you of course know, your verdict must be by unanimous 
vote. 

Before commencing your deliberations, you will choose one of 
your number foreman. When you shall have arrived at a verdict, 
notify the Marshal, whereupon you will be escorted back to the court- 
room to return your verdict. 
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450 You will retain your seats to afford counsel an opportunity, if 
they desire to approach the bench. 

(At the bench:) 

MR. HUGHES: I have to call to Your Honor's attention that 
during your charge you said "guilty by reason of insanity, " and I know 
that Your Honor meant "not guilty by reason of insanity." 

MR. TITUS: That is just before you began discussing experts, 
Your Honor. Ido not think it is too important, Jim. 

MR. HUGHES: I do not attach any importance to it, and I assure 
the Court I make no issue of it. 

THE COURT: If you wish me to instruct the jury on it -- 

MR. TITUS: May I make this suggestion, respectfully, to the 
Court? It is going to be rather difficult to pick out the other point, but 
you could say, Your Honor could say that it has been called to your 
attention. 

(In open court:) 

THE COURT: Counsel on approaching the bench have called the 
Court's attention to this. They both seem to have heard the statement. 
The Court referred to a verdict of "guilty by reason of insanity." Of 
course the Court spoke inadvisedly, if it used those words. The ver- 
dicts have been outlined to you. The verdict to which reference is 
made of course was not a verdict of "guilty by reason of insanity, " but 

451 was a verdict of "not guilty by reason of insanity, '' among the 
five verdicts that the Court has outlined to you as possible verdicts, 
only one of which verdict you will return. 

I am sure you are all aware of that situation. 

You will now retire to deliberate. But before you leave, the 
Court will excuse the alternate jurors. Mr. Blake E. Nabors and Mr. 
Martin J. Mellett have sat on this jury as alternate jurors throughout 


the trial of the case, but now that the twelve regular jurors have sat 


throughout and are not incapacitated, as was the possibility, of course; 
the Court is glad they were not, as we all are, but the two gentlemen 
mentioned, the alternate jurors, Blake E. Nabors and Martin J. Mellett, 
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will be excused. But before you leave the jury box, which you will do 
as soon as the jury goes in to deliberate, the Court wishes to thank you 
and to state that the mere fact that you will not continue with the jury 
and deliberate does not detract from the character of your service. 
It was not known, of course, whether you would go into the jury room 
to deliberate, but it develops that you will not because it is unnecessary 
for you to do so, but that does not detract from your services. 

The Court thanks you, and you two gentlemen are excused now. 

The jury will now go to the jury room to deliberate. 

(Thereupon, at 12:30 o'clock p.m., the jury retired to consider 
their verdict.) 

452 (In chambers at 8:20 o'clock p. m.) 

THE COURT: I received this from the jury: 

"Note to Judge McLaughlin.” 

I am reading now from the note: 

"Please repeat instructions relating to ‘premeditation, intent 
and malice’ and relate to degrees of murder." 

My notion of it is that I should repeat to them all of the elements 
of first degree murder, and includable offenses. They say nothing of 
insanity, so I am not thinking much about that. 

I think I should repeat to them, if I interpret their note properly, 
the definition of murder in the first degree, the instruction on intent, 
the instruction on malice, the instruction on premeditation and deli- 
beration; the summarization of those three elements; the instructions 
on the includable offense of murder in the second degree, manslaughter 
and provocation. 

That is my thought on it. 

MR. TITUS: I agree with you, Judge. 

MR. HUGHES: I agree with this qualification, with this suggestion, 
I should say, Your Honor. 

THE COURT: Certainly. I will be glad to hear it. 

MR. HUGHES: That the necessary elements of each of the de- 
grees of homicide that Your Honor has mentioned is that the defendant 
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453 at the time of the offense was of sound mind, and that must be 

proven beyond all reasonable doubt. 

THE COURT: I can go on and give them the instruction on in- 
sanity, include that. That would certainly cover it. 

MR. HUGHES: That's all right. 

THE COURT: Is that agreeable with you? 

MR. TITUS: Certainly, your Honor. 

THE COURT: We will do that. 

(In open court, 8:30 o'clock p.m.) 

THE COURT: Will the foreman please rise. 

Mr. Foreman, the Court has been handed this note by Mr. Kane, 
the court clerk, reading as follows: 

"Note to Judge McLaughlin. 

"Please repeat instructions relating to premeditation, intent and 
malice and relate to degrees of murder." 

Is that correct? 

THE FOREMAN: That's correct. 

THE COURT: Signed by Robert L. Haney, and you signed it? 

THE FOREMAN: That is right. 

THE COURT: You may be seated. 

The Court has conferred with counsel, as is the custom in such 
matters, and the Court will give you the following instructions, which 

454 have previously been given you, including the instruction as to 

sanity and insanity, which of course have a bearing, and which it has 
been agreed should be included in the instructions to be repeated to you. 

These are the instructions which were previously given to you on 
the subjects mentioned in the note received by the Court from the fore- 
man, and I shall repeat them as follows: 

Murder in the first degree is defined in the Code of Laws of the 
District of Columbia, as follows, and I quote from the statute: 

"Whoever being of sound memory and discretion kills another 
purposely, of deliberate and premeditated malice, is guilty of murder 
in the first degree." 
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That is the end of the quote from the statute, and the Court goes 
on with the instructions from there. 

In order to sustain a charge of murder in the first degree in this 
case, each of the following four elements must be established. 

First, that the defendant killed Louvenia Starr; 

Second, that the defendant had a purpose and intent to kill 
Louvenia Starr; 

Third, that the killing was consummated and accomplished with 
malice; and 
a Fourth, that the killing was consummated and accomplished with 
455 deliberation and premeditation. 

I shall now instruct you concerning the meaning of intent, of 
malice, and of premeditation and deliberation, as these terms are used 
in these instructions. 

You will note that "intent" is an essential element of this offense, 

co which the Government must prove beyond a reasonable doubt. 

* Now regarding intent, you are instructed that when you do a 
thing on purpose, you do that which you intend to do. Now the intention 
that a person had in doing a certain act is to be gathered by his actions 
and by his words at that time and preceding that time. Only the All- 
seeing Eye of the Almighty can read the secrets of the human mind. 
Consequently, in the trial of this case, and in the administration of 
justice, you ladies and gentlemen of the jury must seek the intention 
and gather it from words and actions of the person involved from the 
testimony in the case. 

I shall now instruct you as to malice, as that term is used in 
these instructions. Malice is a legal term. The law does not use the 
word "malice" in its popular sense. Malice, as the law uses that term, 
does not necessarily mean a malicious or evil or malevolent purpose, 
or a personal hatred or hostility toward the deceased. Malice in the 
= eyes of the law is a state of mind. It shows a heart fatally bent on 


mischief, and unmindful of social duty. 
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456 Malice as the law knows it may also be defined as a condition of 


mind that prompts a person to do an injurious act willfully to the injury 
of another. 

Malice may be implied or inferred from the act committed, or it 
may be expressed. An intent to commit an unlawful act is a state of 
mind known in the law as malice. 

I shall now instruct you as to deliberation and premeditation, as 
those terms are used in these instructions. 

You have just been instructed that in order to support a conviction 
of first degree murder, the Government must establish beyond a reason- 
able doubt the elements of intent and malice, which elements have been 
explained to you. 

You are further instructed that in order to support a verdict of 
murder in the first degree, there must be established beyond a reason- 
able doubt the additional elements of deliberation and premeditation. 

I shall now instruct you concerning deliberation and premeditation. 

If you find that a design or purpose to kill was formed by the 
defendant, then you are instructed that after that design or purpose to 
kill was formed, there must have been some reflection and considera- 
tion amounting to deliberation. Some appreciable interval of time must 
elapse, during which there must have occurred some reflection and 
consideration amounting to deliberation. 

457 This interval may be brief because the human mind at times 
works very rapidly, but it must be established beyond a reasonable 
doubt that it existed, in order to justify a verdict of guilty of murder 
in the first degree. 

To summarize, ladies and gentlemen of the jury, you must be 
satisfied beyond a reasonable doubt that all these things occurred which 
have been explained to you; namely, intent, malice, premeditation and 
deliberation, in order to justify a verdict of murder in the first degree. 

You are instructed that you may find the defendant guilty of any 
offense, the commission of which is necessarily included in that with 


which he is charged, if in your judgment the evidence supports such a 
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verdict under my instructions. 

The Court will explain this instruction as it applies especially to 
this case. Included in the offense of murder in the first degree with 
which the defendant is charged is the lesser offense of murder in the 
second degree. In other words, the offense of murder in the second 
degree is included in the offense of murder in the first degree. In 
considering the offense of murder in the first degree, as charged in 
the indictment, you will also consider this lesser offense of murder 
in the second degree. 

I shall now instruct you with regard to murder in the second de- 
gree. Murder in the second degree may be committed without a pur- 
pose or intent to kill, or it may be committed with a purpose or intent 


458 to kill, but without premeditation and deliberation. An accidental 


or unintentional killing constitutes murder in the second degree if it is 
accomplished and accompanied by malice. 

Consequently, if you find that the defendant killed Louvenia Starr 
with malice, bearing in mind the definition of malice I have given you, 
but without a purpose or intent to kill; or if you find that the defendant 
killed Louvenia Starr with malice and with a purpose or intent to kill, 
but without premeditation and deliberation, you may find the defendant 
guilty of murder in the second degree. 

I shall now instruct you concerning the includable offense of man- 
slaughter. 

There is a lesser offense than murder in the second degree which 
is included in that offense and in the offense of murder in the first de- 
gree, which includable offense is known as manslaughter, which you are 
to consider, and I now instruct you regarding that offense; namely, 
manslaughter. 

Manslaughter is the unlawful killing of a human being without 
malice, as I have explained malice to you. If the killing is committed 
in a sudden heat of passion, caused by adequate and sufficient provo- 
cation, the crime is manslaughter. | 
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In order to reduce second degree murder to manslaughter, how- 


ever, the passion must be of such degree as will cause an ordinary man 


459 to act on impulse and without reflection. In addition to great 
provocation, there must be passion and hot blood caused by that provo- 
cation. 

If you find that the defendant killed in a sudden heat of passion and 
in hot blood, caused by adequate provocation but without malice, bearing 
in mind the definition of malice I have given you, you may find him 
guilty of manslaughter. 

Now provocation, in order to be sufficient to reduce the offense 
of murder to manslaughter, must be adequate, must be such as might 
naturally induce a reasonable man in the anger of the moment to com- 
mit the deed. It must be such provocation as would have like effect 
upon the mind of a reasonable or average man, causing him to lose 
self control. 

In addition to the great provocation, there must be passion and 
hot blood caused by that provocation. 

Now, what is the character of that provocation that can be recog- 
nized by the law as being sufficient to reduce the grade of the crime 
from murder to manslaughter? It cannot be produced by mere words, 
because mere words alone do not excuse even a simple assault. Any 
words offered at the time do not reduce the grade of killing in murder 
to manslaughter. 

The deceased, Louvenia Starr, in this case, the party killed, 
must be doing something which at the time is of a character that would 
so inflame the mind of the party who was doing the killing as that the 

460 law contemplates he did not act deliberately, but his mind is ina 
state of passion, in a heat of passion, where he is inescapable of deli- 
berating. 

It is asserted on behalf of the defendant that he did not have the 
mental capacity to commit the crime with which he is charged because 


it is alleged that he was insane at the time the crime was committed. 
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If you find this to be the case, then your verdict should be not 
guilty by reason of insanity. Your verdict should expressly state in 
that event that you find the defendant not guilty by reason of insanity, 
and not merely not guilty. 

In certain instances the law does not hold an insane person 
responsible for his act. In order to be responsible for his acts, the 
person must have the mental capacity to commit the act with which he 
is charged. It is not, however, in every case in which the accused is 
suffering from mental abnormality or some mental defect that he is 
not to be held responsible for his acts. There are many abnormal 
persons whom the law holds responsible in certain instances for the 
crime that such a person commits. In order not to be held responsible 
for his acts, and to be found not guilty by reason of insanity, the follow- 
ing two elements must appear: 

First, it must appear that the defendant at the time the offense 

461 was committed was suffering from some mental disease or some 
mental defect, or to put it in a somewhat different way, he must have 
been suffering from a disease or defective mental condition at the time 
the crime was committed. 

Second, it must appear that the crime was the product of his 
mental disease or mental defect. 

If you reach the conclusion that the defendant was suffering from 
a mental disease or mental defect and also that the criminal act was 
the result or product of the mental disease or mental defect, you must 
bring in a verdict of not guilty by reason of insanity. 

On the other hand, if you are convinced beyond a reasonable doubt 
either that the defendant was not suffering from a mental disease or 
mental defect, or if he were so suffering that the crime was not the 
product or result of the mental disease or mental defect, you may find 
him guilty, provided, of course, you are also convinced beyond a 
reasonable doubt that he committed the act with which he is charged. 

Of course, every person is presumed to be sane until the con- 
trary appears. This presumption is founded on human experience. 
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This presumption does not mean, however, that the burden of proof is 
on the defendant to prove insanity. If the defense offers some evidence 
that the defendant was legally insane at the time of the commission of 
the alleged offense, the presumption of sanity vanishes from the case. 
462 The burden is then on the prosecution to establish beyond a 
reasonable doubt the sanity of the accused. 

In other words, on the issue of insanity or mental incapacity, as 
it is otherwise called, just as on every other issue in the case, the 
burden of proof is on the prosecution, and that burden must be sustain- 
ed beyond a reasonable doubt. 

In determining whether the defendant was insane, that is, whether 
he was suffering from any mental disease or mental defect on the day of 
the commission of the crime, you have a right to consider whether he 
knew the difference between right or wrong, whether he acted under 
the compulsion of an irresistible impulse, or had been deprived of or 
lost the power of his will, but you are not limited to these matters 
but may consider all the evidence in order to reach a conclusion as to 
whether he was or was not suffering from a mental disease or mental 
defect at the time in question. 

If you find that the defendant was not suffering from a mental 
disease or mental defect at the time of the commission of the alleged 
offense, then of course you may not find him not guilty on the ground of 
insanity. But even if you find that he was suffering from a mental 
disease or mental defect at the time of the commission of the alleged 
offense, that is not sufficient to justify a verdict of not guilty because 
of insanity unless you also find that the crime was produced by his 


insanity. 


463 Obviously, even an insane person may do things at times that are 


entirely rational in and of themselves, and that are not the product of 
insanity. It is only if the criminal act is itself the product of an insane 
state of mind that a person is entitled to be acquitted on the ground of 


insanity. 
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In the event your verdict is not guilty by reason of insanity, the 
defendant will be committed to St. Elizabeths Hospital, there to remain 
until such time as it is established that he is no longer insane. 
The Court feels that the instructions which have been repeated to 
° you satisfy the requirements of the note which yourforeman has handed 
to the Court. 

You will now return to the jury room to continue your deliberations. 

(Thereupon, at 8:50 o'clock p.m., the jury retired to further 
consider their verdict. ) 

(In open court, 9:55 o'clock p.m.) 

THE COURT: Will the foreman please rise. 

The Court having heard no report of an agreement on a verdict 
from the jury, the Court feels that it is justified in assuming that no 
verdict has been arrived at. Is that correct? 

THE FOREMAN: That is correct, Your Honor. 

THE COURT: You may be seated. 

464 It is now 10 o'clock p.m., and the Court will not require you to 
deliberate any further tonight, but the Court will not send you to your 
homes but will send you to the accommodations that are provided in the 


Court House, which are adequate for sleeping and for toilet facilities, 





and you will occupy those quarters tonight, and you will each have a 
separate room in these accommodations. They are designed for your 
comfort. Tomorrow morning you will resume your deliberations in 
this case at the regular time, which is 10 o'clock a. m. 

The Marshal will take you to your quarters after the Court has 
adjourned for the night. 

The Court trusts you will all have a good rest and come back 
refreshed in the morning to continue your deliberations. The Court is 
now adjourned. 

(Thereupon, at 10 o'clock p.m., the Court adjourned, with the 
jury to continue their deliberations at 10:00 o'clock a.m., Friday, 
February 8, 1957.) 

465 (On Friday, February 8, 1957, at 10:05 o'clock a.m., the Court 
was informed that the jury had reached their verdict, and the following 
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transpired in open court at 10:20 o'clock a. m.) 


THE COURT: The Clerk will take the verdict. 
THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 


a verdict? 
THE FOREMAN: They have. ~ 
THE DEPUTY CLERK: What say you as to the defendant, Robert 


Starr, Jr. ? , 
THE FOREMAN: We find the defendant, Robert Starr, Jr., guilty | 
of murder in the second degree. 
THE DEPUTY CLERK: Members of the jury, your foreman says 
you find the defendant, Robert Starr, Jr., guilty of murder in the seémd i 
degree, and that is your verdict so say you each and all? m: 


(The jury indicated assent. ) 


* * * * me * 
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No. 13865 
QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 

1. Did not the opinions expressed in the testimony of the 
one psychiatrist appearing for the defense and the two psychia- 
trists appearing in rebuttal for the Government raise issues of 
fact for the jury? 

2. Did the trial court erroneously admit appellant’s written 
statement into evidence where the record shows that no objec- 
tion to delay was made and where the accused testified in his 
own behalf substantially in accordance with his exculpatory 
written statement? 

3. Was not the jury informed that appellant would not be 
released outright if the verdict was not guilty by reason of 
insanity? 

4, When no objection was made to the venire in the trial 
court, may appellant now for the first time challenge the array 
of jurors? 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13865 


Ropert Starr, JR., APPELLANT 
v. 
Unrtep STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THH 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In the presence of eye-witnesses, appellant stabbed his wife 
with a butcher knife, causing her death. The jury returned 
a verdict of second degree murder and he seeks reversal. 

Evidence? was adduced to show that appellant knocked at 
the door of his sister’s and inquired as to the whereabouts of 
his wife. When told that she was not there, appellant stated, 
“Baby Sis, I am going to get Louvenia tonight. I guess I am 
going back to jail.” He then pulled a knife from his pocket, 
showed it to his sister and returned it to his pocket. The sister 
after preparing some food went upstairs and looked out the 
window. A group of people had collected around appellant’s 
automobile, which had been used in a trip to Maryland and 


* See the testimony of Doctor Murphy, the deputy coroner (J. A. 7-9). 

*See the testimony of Iula Lucille Minor (J. A. 9-21); Bernice Askew 
(J. A. 24-28) ; See also the testimony of Leola Cephas (J. A. 21-24) ; Pit- 
mon Ratchford (J. A. 28-30) ; Evelyn May Cooper Dyer (J. A.30-31). ~— 


(1) 
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to take a man to work. Appellant approached the group and, 
after some words, the deceased attempted to run. From the 
window, the sister observed appellant strike the woman with 
his knife. The police were called thereafter. 

Appellant was arrested at approximately 1:15 a. m. (J. A. 
39). After ordering the work incidental to this type of offense, 
Detective Clarke had appellant sent to the central cellblock 
until the officer could talk to appellant “at the earliest oppor- 
tunity again” (J. A. 52-53). At a little after 7:00 a. m., the 
Detective interviewed appellant and when Detective Donahue 
arrived shortly before 8:00 a. m., he was told that a statement 
would be typed (J. A. 53). The statement, which was received 
into evidence, was started at 8:10 a, m. and terminated at 
10:20 a. m. (J. A. 54-57). 

A study of the statement reveals that it is not a confession 
but is exculpatory in nature. 

In defense, several witnesses, including appellant’s sister 
and cousin,* testified that the deceased had lead an immoral life 
during the time she was appellant’s wife. It was shown that 
appellant was acquainted with his wife’s ‘alleged habits. 

Appellant testified in his own behalf. He related an account 
of his army career and his home life (R. 253-276). He claimed 
to recall the events of June 10th but denied knowing where his 
wife is at present “until I know it myself” (R. 276-277). He 
recalled seeing his wife standing by the automobile but he 
denied stabbing her or knowing who it was that assailed her (R. 
282). On cross-examination, appellant recalled driving his 
automobile to find the ball game in Chapel Oaks, Maryland, 
returning home, arguing over money, going to bed and then 
. being angry when his wife was absent (R. 286-291, 294, 298). 
He recalled trying to call the police (R. 298), and he recalled 
signing his statement.‘ 

Doctor Frank Caprio testified that appellant was of unsound 
mind at the time he committed the offense (June 10, 1956). 
The doctor examined appellant at the District Jail on August 


*See the testimony of Esther Spears (J. A. 58-61); Julia May Gaston 
(J. A. 62-67) ; Robert Delaney (J. A. 67-68). 

*In addition, appellant recalled the altercation he had with his wife on 
May 30th (R. 292-297). See also R. 352-359. 
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5, 1956, for approximately one hour and ten minutes (J. A. 69- 
70), and in his opinion, appellant was suffering from “a psy- 
chosis, schizophrenic type” (J. A. 69).° 

In rebuttal, Doctor Ettore DeFilippis testified that appellant 
was hospitalized in District of Columbia General Hospital from 
October 1956 until December 1956, during which time the doc- 
tor observed appellant daily and participated in three formal 
examinations of the patient (J. A. 88-89). He testified that, in 
his opinion, appellant was of sound mind when examined (J. A. 
89), however the doctor could not determine if appellant was 
suffering from a psychosis on June 11, 1956 (J. A. 90). 

Doctor Mary V. McIndoo also testified in rebuttal. As As- 
sistant Chief Psychiatrist, the doctor examined appellant “at 
least ten times at some length, and probably twenty times 
briefly” (J. A. 100). She stated that in her opinion appellant 
is sane (J. A. 101), and was malingering (J. A. 102). The doc- 
tor testified that there “is nothing that would make me believe 
that he had been suffering from mental illness at that time 
(June 11, 1956)” (J. A. 102). 


STATUTES INVOLVED 


District of Columbia Code (1951 Ed.), § 22-2403 provides: 
Whoever with malice aforethought, except as pro- 
vided in sections 22-2401, 22-2402, kills another, is 
guilty of murder in the second degree. 
Rule 5 (a), Federal Rules of Criminal Procedure, provides: 
An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest with- 
out a warrant shall take the arrested person without 
unnecessary delay before the nearest available com- 
missioner or before any other nearby officer empowered 
to commit persons charged with offenses against the 
laws of the United States. When a person arrested 
without a warrant is brought before a commissioner or 
other officer, a complaint shall be filed forthwith. 


*It was later stipulated that Doctor Caprio would testify that the offense 
was the result of mental disease (R. 420). 
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SUMMARY OF ARGUMENT 


In this case two psychiatrists testified for the Government 
and one for the defense. A study of the record, including the 
testimony of the doctors, reveals that a factual issue was pre- 
sented which was properly submitted under appropriate in- 
structions. In any event, appellant failed to move for a judg- 
ment of acquittal. 

Appellant’s written statement, exculpatory in nature, was 
properly admitted. No objection to delay was made at trial 
and, furthermore, appellant testified in his own behalf sub- 
stantially to the same material contained in the written state- 
ment. 

The trial court informed the jury that appellant would be 
confined in St. Elizabeths Hospital until he had recovered his 
sanity. This instruction, to which no objection was registered, 
sufficiently informed the jury that appellant would not be re- 
leased outright if the verdict was not guilty by reason of 
insanity. 

The point appellant seeks to raise concerning the jurors 
handbook is not properly before this Court, it never having 
been raised in the trial court. In any event the trial instruc- 
tions, to which no substantial objection was taken, outlined 
the duties imposed upon the panel in this case. 


ARGUMENT 
I. The issues were properly submitted to the jury 


Appellant argues that the evidence of his sanity on the date 
of his alleged offense was not sufficient to sustain his conviction 
(Br.8). On the record, however, there is no error. 

In the first place—as appellant acknowledges (Br., p. 8)— 
there was no motion made for a judgment of acquittal. Thus 
appellant is foreclosed from raising this point for the first time 
on appeal. 

In any event, there is no cause to reverse. In Douglas v. 
United States, 99 U. S. App. D. C. 232, 239 F. 2d 52 (1956), 
announced that each case involving the factual issues of sanity 
must be decided on its own facts and that directions of verdicts 
of not guilty by reason of insanity must be performed with 
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caution. In the instant case, the Government produced two 
psychiatrists—who had had rather lengthy periods for obser- 
vation and diagnosis—to testify as to appellant’s mental con- 
dition. It.will be recalled that Doctor McIndoo stated that 
in her. opinion appellant was malingering and that there “is 
nothing that would make me believe that he had been suffer- 
ing from mental illness at the time of the offense” (J. A. 102). 
Opposed to this is the testimony of the defense psychiatrist 
who, after about one hour’s study, concluded that appellant 
was suffering from mental illness. 

In the face of this record, it cannot be said that the verdict 
does not represent the true conclusion of the trier of the facts. 
Holloway v. United States, 80 U.S. App. D. C. 3, 148 F. 2d 
665 (1945). 


If. Appellant’s statement was properly admitted 


It is maintained that the District Court improperly ad- 
mitted appellant's statement into evidence. The basis of this 
argument is that the statement was obtained during illegal de- 
tention prior to preliminary hearing (Br., p. 11). However, 
the only objection registered below was to the voluntary nature 
of the statement. That is, appellant contended that there 
was & question as to whether he signed the document because 
of force and duress. He did not allege that he was held an 
unreasonable length of time prior to arraignment. Thus, it 
seems clear that he is foreclosed from raising the time element 
at this posture of the case. See Lawson v. United States, —— 





Furthermore, appellant failed to sustain his burden of proof 
that the delay was the cause of his statements or that the 
delay was unnecessary. United States v. Walker, 176 F. 2d 
564, 567 (2nd Cir. 1949); Patterson v. United States, 183 F. 
2d 687 (5th Cir. 1950). 

A review of the facts in the instant case in the light of Mal- 
lory v. United States, 354 U.S. 449 (1957) ,° makes it rather ap- 
parent that the rights of the accused under Rule 5 (a) were not 


* This case was tried prior to Mallory. 
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violated. Clearly, the delay in the accused’s arraignment was 
not intended to obtain time to elicit a confession from him. 
The record does not suggest in the least way that appellant was 
‘subjected to lengthy or oppressive interrogation. Nor is there 
anything to show that the procedures used involved any physi- 
cal force or psychological coercion. The record discloses no ad- 
missions or confessions and no statements implying guilt. The 
record further discloses that the interlude between arrest and 
further questioning was due to the inability of the officer in 
charge to handle the case. Thereafter, the questioning was for 
but a short time prior to the time the statement was taken and, 
the writing which resulted from the alleged delay consisted of 
- nothing but an exculpatory statement. The individual rights 
of appellant were safeguarded under Mallory “without hamper- 
ing effective and intelligent law enforcement.” 

Furthermore, Mallory prohibits delay “of such nature to give 
opportunity for extraction of a confession.” Since the McNabb 
Rule’ is a federal rule of evidence which prohibits the intro- 
duction of incriminating confessions, it is submitted that the 
same rule was not intended to bar the introduction of exculpa- 
tory statements. In general see II Wigmore on Evidence, 
§ 283; IV Wigmore on Evidence, §§ 1048, 1144; VI Wigmore on 
Evidence, § 1732. 

It will be recalled that McNabb designed to prevent involun- 
tary confessions from being admitted, it being felt that such 
evidence is untrustworthy. Such prohibition is not necessary 
in cases where the accused remains silent or gives an account 
consistent with innocence. This is particularly true at the 
trial-stage and much more so when the case is reviewed on ap- 
peal. Each case, we submit, must be judged on its own facts 
and circumstances and certainly on the entire record. 

Here, the appellant took the stand in his own defense—under 
no compulsion by the prosecution. His testimony, fairly read, 
is entirely consistent with that given to the police authorities 
and, for all that is known, assisted the jury in judging his cred- 
ibility. See in general Wheeler v. United States, 82 U.S. App. 
D. C. 363, 368, 165 F. 2d 225 (1947), cert. denied, 333 U.S. 829. 


* McNabdd v. United States, 318 U. S. 332 (1943). 
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See also Metoyer v. United States, —— U.S. App. D. C. —— 
(No. 13,970, decided November 13, 1957) (Slip opinion, p. 6). 

One thing further remains. The evidence in this case over- 
whelmingly supports the conviction even if the exculpatory 
statement is put aside. The eye witnesses related the events 
prior to, during and after the events. Their accounts were un- 
shaken and appellant’s at best indicates a slim attempt to cast 
suspicion on another. In the light of this record, especially in — 
connection with a mere exculpatory statement rather than a 
confession, there is no cause toreverse. Tyler v. United States, 
90 U.S. App. D. C. 2, 8-9, 193 F. 2d 24 (1951), cert. denied, 343 
U. S. 908; Schowers v. United States, 94 U.S. App. D. C. 374, 
377.215 F. 2d 764, 765 (1954). 


III. The Taylor instructions were proper 


Appellant contends that reversible and prejudicial error re- 
sulted when the trial court instructed the jury (J. A. 114): 


In the event your verdict is no guilty by reason of 
insanity, the defendant will be committed to St. Eliza- 
beths Hospital, there to remain until such time as it is 
established that he is no longer insane. 

Relying on Taylor* and Lyles® it is argued that the court 
should have added something to show that appellant would 
remain in the mental hospital until such time as he is no 
longer dangerous to himself or others (Br. 16-18). 

However, since there was no objection below appellant is 
barred from raising this point. F. R. Crim. P. 30. The charge 
as given must have been clear and understandable to the jury 
and to counsel—hence no objection. And the failure to object 
is especially fatal where the announced defense was that of 
insanity. 

In any event, there is no error. Taylor did not make the 
full instruction mandatory. Indeed, the Court held that the 
absence of any instruction on this issue was not reversible 
error per se. It was for Lyles to so announce and there the 
rule was made prospective only. 


*95 U. S. App. D. C. 373, 222 F. 2d 398 (1955). 
* No. 13467, decided October 25, 1957. 
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The jury herein was informed that appellant would not be 
freed outright if the verdict was that of not guilty by reason of 
insanity. This we submit, was sufficient under the doctrines 
pronounced in the cited cases. And it seems quite clear from 
the record that the verdict rendered rests on the facts adduced 
rather than on any lack of understanding of the questioned 
charge. 


IV. No error resulted from the distribution of the 
juror’s handbook 


Initially the Government would like to make it clear that 
the point concerning the handbook is not properly before this 
Court. The point was never brought to the attention of the 
trial court. It is a nonjurisdictional question which is waived 
if not brought up by way of preliminary motion. F. R. Crim. 
P. 12 (b) (2); see Poliafico v. United States, 237 F. 2d 97, 110 
(6th Cir. 1956). In Gomez v. United States, 245 F. 2d 344, 
346 (5th Cir. 1957), dealing with a contention that one of the 
jurors was not qualified under the applicable state statute, the 
court said, quoting from Ford v. United States, 201 F. 2d 300, 
301 (5th Cir. 1953) : 


«* * * Where the objection to a juror relates, not to 
actual prejudice or other fundamental incompetence, 
but to a statutory disqualification only, such disqualifi- 
cation is ordinarily waived by failure to assert it until 
after verdict, even though the facts which constitute the 
disqualification were not previously known to the de- 
fendants. Theobjection based upon the previous felony 
convictions comes too late after verdict no actual bias or 
prejudice being shown.” [Citations omitted.] ’ 

it is also clear that Rule 39, F. R. Crim, P., may not be used to 
supply a record that was never made.” Consequently it is the 
Government’s contention that the question concerning the 
handbook is not properly before this Court. 

Since the Gordon” opinion was handed down in July the 


* Butler v. United States, 88 U. S. App. D. C. 140, 142, 188 F. 2d 24, 26 
(1951). 
* United States v. Gordon, —— F. 24 ——~ (7th Cir. 1957). 
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local juror’s handbook has been inveighed against in this Court 
by several appellants. On October 24, 1957, the Court of Ap- 
peals for the Seventh Circuit ordered Gordon reheard in banc. 
It was further ordered that supplemental briefs which are to be 
filed be restricted to discussion of the question concerning the 
juror’s handbook. Consequently, although the judgment re- 
versing Gordon’s conviction still stands, the court’s dictum con- 
cerning the handbook is totally without effect at this time. In 
Simms v. United States, —— U.S. App. D. C. (Nos. 
1365860, decided July 8, 1957), appellants filed a motion after 
decision by this Court seeking remand of the case and alleged 
as the basis therefor the juror’s handbook. Gordon was cited. 
After opposition by the Government, this Court denied the mo- 
tion on September 16, 1957. In Perry v. United States, No. 
14058, appellant made a motion to supplement the record on 
appeal to include the handbook and requested additional time 
to file a supplemental brief discussing the applicability of the 
Gordon decision. On October 11, 1957, this Court denied the 
motion. In Accardo v. United States, —— U.S. App. D. C. 
(No. 13691, decided October 25, 1957), both the appellant 
and appellee filed supplemental briefs discussing the alleged 
problem presented by the Gordon case, yet the per curiam af- 
firmance does not discuss the point other than to say that the 
matter is not properly before the Court because of failure to 
raise the point in the trial court. Thus from Accardo, Simms, 
and Perry it is certain that the question concerning the hand- 
book may not be raised for the first time on appeal. 

The part of the Gordon decision quoted and relied upon by 
appellant is purely dictum, the case having been reversed be- 
cause of insufficient evidence. Furthermore, the handbook 
there under discussion was an entirely different and distinct 
pamphlet from that used in this jurisdiction. Also it must 
be remembered that in Gordon the defendant challenged the 
venire based on the use of the handbook at the outset in the 
trial court, and because of that court said the question was 
sufficiently preserved for review. That situation differs vastly 
‘from raising the point for the first time in the appellate court. 

In addition, we respectfully call the Court’s attention to the 
charge given by the lower court (J. A. 106-119). The instruc- 
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tions were full and complete on the presumption of innocence, 
credibility, and burden of proof among other things. And it 
is presumed that the jury understood and followed these in- 
structions. Opper v. United States, 348 U.S. 84, 95 (1954). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Oxtver GascH, 
United States Attorney. 
Haroip H. Trrvs, Jr., 
Lewis CaRROLL, 
Assistant United States Attorneys. 
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PETITION FOR REHEARING IN BANC 


Comes now the appellee by its attorney, the United States 
Attorney, and moves this Court to permit rehearing before the 
Court in banc. It is respectfully submitted that the issues 
summarized below are most appropriate for consideration by 
the full Court.” 

On February 13, 1958, a majority of a division of this Court 
reversed appellant’s conviction. Having previously communi- 
cated threats against his wife to others, the appellant stabbed 
her to death under conditions satisfying the division that 
while he “denied the homicide, there was no serious question 
that he committed it, because the act was done in the presence 
of numerous eye-witnesses.” His principal defense was insan- 
ity, the submission to the jury of which was “clearly” correct. 
(Slip opinion at 1, 2.) 

The division stated that there was “overwhelming proof 
that appellant committed the homicide”. Jd.at3. Reversing 


The Court has been granted by statute the power to order rehearings in 
banc “and the discretion for its exercise.” 28 U. S. C. $46 (c) (1952); | 
D. ©. Cir. Rule 26; Western Pac. R. Corp. v. Western Pac. R. Co., 345 U. 8. 
237, 259 (1958). 
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because of the admission of a written statement, the division 
noted: 


“In contending that receiving the statement in evi- 
dence was not prejudicial error, the Government argues 
(a) that the statement was exculpatory; (b) that it was 
consistent with appellant’s testimony at the trial; and 
(c) that, apart from the statement, there was overwelm- 
ing proof that appellant committed the homicide. 
These arguments, while true, do not persuade us that 
the error of receiving the statement was not prejudi- 
cial.” Ibid. [Emphasis added.] 


Prejudice was found in that the written statement “was not 
offered on the issue of whether appellant committed the homi- 
cide, but rather to show ‘the state of mind of the defendant as 
to his alertness and as to his memory at the time that he made 
the statement.’” Jd. at 3-4. Upon the finding of this sole 
particular prejudice, the Court reversed the judgment. The 
division recognizes, however, that the statement had no bear- 
ing on the evidence of commission of the act but concluded it 
“might have influenced the jury to determine that he was then 
sane.” This conclusion, we respectfully submit, is untenable 
because the statement here in issue is not a mere denial or an 
indefinite statement which was repudiated or altered by the 
accused at trial. Rather, appellant’s exculpatory statement 
relates to matters of record showing a claimed partial lack of 
memory of events immediately surrounding the crime and 
covers the same identical state of mind to which appellant 
consistently adhered while testifying and to which the defense 
of insanity was addressed. 

It is also clear that the statement not only supports but was 
cumulative to an interview with appellant summarized in a 
defense psychiatric report in evidence (J. A. 86-88). A 
claimed partial lapse of memory was noted in this report and 
was the basis, in part, of expert psychiatric testimony on behalf 
of the defense of insanity at trial (J. A. 74).2. Further, the 


2 Two hospital psychiatrists testified for the Government, one being of the 
opinion that appellant was a malingerer who was sane at the time of the 
crime. 
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statement was but cumulative to what appellant testified to 
on the stand. 

Considered in the aspect of the Mallory and McNabb cases, 
it was pointed out in the Government brief on the merits that 
an objection on the ground of the McNabb Rule was not pre- 
cisely made below. F. R. Crim. R. 51 (necessity to state 
precise grounds of objection). 

The admissibility of exculpatory statements is “much less 
onerous” than that attending confessions. See Ercoli v. 
United States, 76 U. S. App. D. C. 360, 361, 131 F. 2d 354 
(1942). This is true because the McNabb-Mallory Rule was 
formulated to prevent involuntary confessions from being ad- 
mitted, it being felt that such evidence is untrustworthy. 
Such prohibition is not necessary in cases where the accused 
remains silent or gives an account consistent with innocence. 
And £rcoli should apply in the instant case for a stronger rea- 
son because here the statement is not merely generally ex- 
culpatory but is consistently addressed to a persistently 
claimed matter of essential defense of insanity. 

The statement in question was received in evidence with 
reference to the issue of whether or not appellant was of sound 
mind at the time of the offense. The statement was thus 
tendered and received to demonstrate that appellant had a 
clear and concise memory. This Court has stated that the 
issue of insanity was properly submitted to the jury and it 
therefore follows that the jury as the trier of fact, properly 
decided that issue. The Mallory Rule applies only to con- 
fessions and not to exculpatory statements. The statement 
here was completely exculpatory and related only to the per- 
sistently claimed defense of insanity. Inasmuch as the state- 
ment, as part of the issue of insanity was properly submitted to 
the jury according to the division opinion, this Court, in banc, 
should consider whether it was proper to reverse the conviction 
merely because the statement was received in evidence. 

In addition and as the majority opinion recognizes, the ap- 
pellant’s statement was consistent with his testimony at trial. 


* Mallory v. United States, 354 U. 8. 449; McNabbd v. United States, 318 
U. S. 332, 
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See Wheeler v. United States, 82 U. S. App. D. C. 363, 368, 
165 F. 2d 225 (1947), cert. denied, 333 U.S. 829; Metoyer v. 
United States, —— U.S. App. D. C. —— (No. 18,970, decided 
November 13, 1957) (Slip opinion, p. 6); and Blackshear v. 
United States, —— U.S. App. D. C.—— (No. 14,139, decided 
February 20, 1958) (Slip opinion, p. 2,n. 2). Therefore, the 
admission of the statement could not have been error. 

These considerations, under the facts and circumstances of 
record, require that appellant should be kept to the close con- 
fines of the actual objection to the statements below. See also 
Lawson v. United States, 248 F. 2d 654 (D. C. Cir. 1957). 

It is respectfully submitted that where, as here, there was 
admittedly ample and, indeed, overwhelming eye-witness evi- 
dence to warrant conviction of heinous crime, the judgment 
should not be overturned by anything less than basic error. 
See Tyler v. United States, 90 U.S. App. D. C. 2, 8-9, 193 F. 
2d 24 (1951), cert. denied, 343 U. S. 908; and Schowers v. 
United States, 94 U.S. App. D. C. 374, 377, 215 F. 2d 764, 765 
(1954). It is further submitted that the admission of an ex- 
culpatory statement in an eye-witness murder case, which state- 


ment is not only consistent with appellant’s testimony at trial 
but is cumulative to the theory of his entire defense of insanity 
and to which an imprecise objection was taken, is not error. 


CONCLUSION 


Wherefore, it is respectfully suggested that the Court’s dis- 
cretion would most appropriately be exercised by an order of a 
rehearing in banc. 


/s/ Oliver Gasch, 
Outver GaAscH, 
United States Attorney. 
/s/ John W. Kern III, 
JoHN W. Keen III, 
Assistant United States Attorney. 
/s/ Lewis Carroll, 
Lewis CARROLL, 
Assistant United States Attorney. 





5 


CERTIFICATE OF GOOD FAITH 


It is hereby certified that the petition is presented in good 
faith and not for delay. 


/s/ Lewis Carroll, 
Lewis CARROLL, 
Assistant United States Attorney. 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Petition for 
Rehearing In Banc has been mailed to attorneys for appellant, 
Edward T. Cheyfitz, Esq., 839 17th Street NW., Washington, 
D. C. and John A. Shorther, Jr., Esq., 508 Fifth Street NW., 
Washington, D.C., this 28th day of February, 1958. 


/s/ Lewis Carroll, 
LEwIs ‘CARROLL, 
Assistant United States Attorney. 
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APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


1. The first question presented by this appeal is whether there 
was sufficient evidence of appellant's sanity at the date of his alleged 


offense to sustain his conviction in this case. 





2. The second question presented by this appeal is whether the 
trial court erred in admitting into evidence a signed statement of the 
defendant which was obtained some nine hours after his arrest and before 


he was brought before a committing magistrate for a preliminary examination. 


3- The third question presented by this appeal is whether the in- 





structions of the trial court on the consequences of a verdict of not 
guilty by reason of insanity were so prejudicial as to constitute rever- 


Sible error. 


4, The fourth question presented by this appeal is whether the dis- 





tribution of a pamphlet entitled, "Jury Service" to the jury panel from 


which the jurors were selected disqualified Such jurors from serving in 


this case. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBI/. CIRCUIT 


No. 13,865 





ROBERT STARR, JR., APPELLANT 
Ve 


UNITED STATES OF AMERICA, APPELLEE 


JURISDICTIONAL STATEMENT 


This case is an apoeal from a judgment of conviction of murder in 
the second degree under D. C. Code Sec. 22-2403 (1951 Ed.) under an in- 
dictment charging violation of D. C. Code Sec, 22-2h01 (1951 Ba.) (mrder 
in the first degree). The judgment was filed on March 21, 1957 (R. 479; 
Joint App. 5). Appellant filed an affidavit in support of an application 
for leave to proceed on appeal in forma pauperis on April 16, 1957 (R. 481). 


This application was granted on the same date (R. 481). | 


Jurisdiction is conferred upon this court in this case by 28 U.S.C. 


Sec. 1291. 


STATEMENT OF THE CASE | 

On July 16, 1956, the appellant was indicted in the United States Dis- 
trict Court for the District of Columbia for the offense of first degree 
mrder, a violation of 22D. C. Code Sec. 2401 (1951 Ea.) (R. 4705 Joint 
App. 1). He was subsequently arraigned, and he entered a plea of| not guilty 
(R. 471; Joint App. 1). | 

On October 5, 1956, the government moved for a mental examination of 
the appellant which was granted by the court (R. 474; Joint App. 3). On 
December 5, 1956, Dr. John Shultz, the chief psychiatrist at the D. C. General 


Hospital, certified to the Clerk of the United States District Court for the 











Pi 


District of Columbia that the appellant was then of sound mind (R. 4753 





Joint App. 3). An order setting the case for trial was entered December 

20, 1956 (R. 477; Joint App. 4). The case came to trial before ade 

Charles F. McLaughlin on February 4, 1957 (R. 1). | 
The prosecution's evidence tended to show that on June 10, 1956, 


appellant and his wife, Louvenia Starr, the deceased, in the company of 





two other couples left the appellant's home at 1371 First Street, S. W. 

in mid-afternoon to attend a baseball game in Maryland (R. 28-29; 3 Joint 
App. 9-11). Unsuccessful in their efforts to see the game, the group 
adjourned to a neighborhood bar and consumed some beer and whiskey. There - 
after, they returned to appellant's home, obtained something to eat, and 


had a few more drinks (R. 36; Joint App. 12). At about 10:00 p.m. or 





10:30 p.m., the group again left appellant's house to drive one member to 


his job. Upon their return, appellant remained at his home while his wife 
| 


and two other friends visited another neighborhood bar (R. 41, 42 3; Joint 


At about 12:30 a.m. on June the llth, appellant's wife Louvenia Starr, 
returned to 1731 First Street, S. W. in the company of her two companions.’ 


At the moment she arrived in front of her home, appellant appeared along -~- 





Side the car, <a spoke to her. lLouvenia Starr then ran from the car, ap- 
pellant pursuing her. After a few steps, appellant reached his wife and 
plunged a knife into the back of her neck. Appellant and his wife then 
walked a few more steps, whereupon Louvenia Starr collapsed on the street 
and died (R. 45-48; Joint App. 16-18). Shortly thereafter, the erie were 
notified, and they arrived on the scene at about 12:40 a.m. on June 11, 1956. 
Appellant was arrested almost immediately and removed to police TA pn 
at about 1:00 a.m, (R. 100-102, 153; Joint App. 31-33, 52). Appellant was 
questioned at the scene (R. 102, 153; Joint App. 32, 52), at police head- 
quarters after he was taken there (R. 154; Joint App. 52), and from 7:00 a.m. 


the morning of June 11, 1956 until 10:20 a.m. when a typed statement was 





signed by appellant (R, 163; Joint App. 53). This statement was later of- 
fered in evidence to establish appellant's state of mind at the time of the 
alleged offense (R. 125, 126, 157-163; Joint App. 41, 42, 54-57). 
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The sole defense raised was that of insanity. Appellant introduced 
the testimony of a psychiatrist who examined him two months after the 
date of the alleged offense. It was his opinion that the appellant was 
suffering from a psychosis, schizophrenic type, at the time of the homi - 
cide (R. 308; Joint App. 69), and that this disease was gensedcly,jcomected 
with the stabbing of his wife (R. 349; Joint App. 87). An eye witness to 
the stabbing testified that appellant appeared angry immediately before 
the stabbing, and dazed, bewildered and confused immediately after it (R. 
46, 48, 49, 57; Joint App. 17, 18, 19, 20). 

In rebuttal, the prosecution offered the testimony of two psychiatrists 
who had observed appellant while he was committed at D. C. General Hospital 


from October, 1956, to December, 1956. Dr. Ettore DeFilippis found appel- 





lant to be of sound mind when examined tut he could not determine that ap- 


pellant had not been suffering from any psychosis on June 11, 1956 (R. 366- 


368, 388; Joint App. 89-90, 98). The second psychiatrist found that appel - 
lant was sane at the time of the examination (R. 398-399; Joint App. 100- 
101), and that there was nothing to lead the witness to believe that appel - 


lant had been suffering from a mental illness on June 11, 1956 (R. 401, 410- 


\ 
i 
i 


411; Joint App. 102, 104-105). 





The jury found the appellant guilty of second degree mrder on February 


1 


4, 1957 (R. 465), and appellant was thereafter sentenced to imprisonment for 


a period of ten to twenty-four years (R. 479; Joint App. 5). | 


STATUTES INVOLVED 





D. C. Code Sec. 22-2403 (1951 Ed.) 


"Whoever with malice aforethought, except as pro- | 
vided in sections 22-2401, 22-2402, kills another, is 
guilty of mrder in the second degree." 


D. C. Code Sec. 24-301(c), 301 (4), 301(e),(1951 Ea.): 


"(c) When any person tried upon an indictment or 
information for an offense, or tried in the juvenile 
court of the District of Columbia for an offense, is 
acquitted solely on the ground that he was insane at 
the time of its commission, that fact shall be set 
forth by the jury in their verdict. 
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"(a) If any person tried upon an iniictment or 
information for an offense, or tried in the juvenile 
court of the District of Columbia for an offense, is| 
acquitted solely on the ground that he was insane at| 
the time of its commission, the court shall order such 
person to be confined in a hospital for the mentally ill. 


"(e) Where any person has been confined in a hos- 
pital for the mentally ill pursuant to subsection (da) 
of this section, and the superintendent of such hospital 
certified (1) that such person has recovered his sanity, 
(2) thet, in the opinion of the superintendent, such lper- 
son will not in the reasonable future be dangerous to him- 
self or others, and (3) in the opinion of the superintend - 
ent, the person is entitled to his unconditional release 
from the hospital. . .." | 


5(e) of Fed. Rule Crim. P.: | 


“An officer making an arrest under a warrant issued 
upon @ complaint or any person making an arrest without 
& warrant shall take the arrested person without unneces 
sary delay before the nearest available commissioner or 
before any other nearby officer empowered to commit per- 
sons charged with offenses against the laws of the United 
States. When a person arrested without a warrant is | 
brought before a commissioner or other officer » & complaint 
shall be filed forthwith." | 


STATEMENT OF POINTS ! 
1. The court below erred in failing to enter a judgment of acquittal 

on the ground that the evidence of appellant's sanity on the date of his 
alleged offense was not sufficient to sustain a conviction. | 


2. The court below erred in admitting into evidence a written, signed 


statement of appellant given while he was unlawfully detained. 





3. The court below erred in its instruction to the jury on the con- 
Sequences of a verdict of not guilty by reason of insanity. : 
4, The court below erred in failing to excuse the jury panel from 
which the petit jurors were selected, all of whom had received the pamphlet 


entitled "Jury Service", 


SUMMARY OF ARGUMENT 





The sole defense relied upon by the appellant was insanity, and there 


is no doubt but that "some evidence” of insanity was introduced by appellant 
in the court below. "Some evidence” of sneer aaeebe greet introduced, the 

Mee mes. ST | : 
prosecution was no longer entitled to a presumption of Sppellant’s sanity, 
Baa Fe fog em on or 


Po 


6 ny Kee ae ae ¢ 
and consequently had the burden of proving beyond @ reasonable doubt that 
Soe | ie 











-5- 


apoellant was not suffering from any mental disease or defect at the time 





of his alleged offense or, failing this, that such alleged offense was 


not the product of any mental disease or defect. 


Although the prosecution introduced testimony of two psychiatrists 





who had examined appellant four months after the alleged offense occurred, 
neither psychiatrist could state that appellant was not suffering from any 
mental disease or defect on June 11, 1956; both were unable to determine 


whether appellant was suffering from a mental disease or defect! on June sik 
1956. 

Other than this neutral testimony of the two psychiatrists, the testi- 
mony of the police officer who arrested appellant, and the signed statement 
given by appellant the morning after the alleged acts, there was no evidence 
of appellant's sanity on the date in question. In toto, such testimony at 
most indicates that appellant was coherent on the night of the oie 

This evidence is insufficient to establish beyond a reasonable doubt 
the absence of mental disease or defect. That the conversation with the 
arresting officer and the signed statement appeared coherent, evidencing 
a facility to premeditate and to recall past events, is of no consequence, 
for this does not discharge the prosecution's burden of proving eeweee be- 
yond a reasonable doubt. <A man who can premeditate, speak coherently, and 
recall the past may still be psychotic and insane under the law. 

To allow the government to satisfy the burden of proof by introducing 
neutral psychiatric testimony and by showing that immediately after the al- 


leged offense some of appellant's intellectual facilities appeared unin- 


paired, is to undermine the thrust of the Durham rule as adopted) by this 


Court. 





Appellant further contends that he is entitled to a new trial by 
reason of the trial court's error in admitting into evidence a signea state - 
ment of appellant, which wes obtained during a veriod of unlawful detention. 
This statement was introduced for the sole purpose of showing the accuracy 
of appellant's memory and his state of mind immediately after the alleged 


offense, 











The authorities ere unanimous that a signed confession obtained during 
@ pericd of unlawful detention, is inadmissible evidence. Similarly, no 
inculpatory statement obtained during such a period of unlawful detention 


may be introduced into evidence against one accused of a crime , Regard - 





ess of the contents of the statement, it was obtained unlawfully end was 
offered as evidence against the appellant. Appellant's defense being in- 
sanity, the governient employed the statement to rebut any ereation of 
insanity, and consequently to prove appellant's guilt. | 
The conviction mst also be reversed because of erroneous instructions 

given the jury on the subject of a verdict of not guilty by soc oan of in- 
canity. The court advised the jury that, if a verdict of not guilty by 
weason of insanity were returned, avpellant would be committed to a mental 


hospital until his sanity was restored. No reference was made to the fact 





that such commitment would also continue until such time as appellant was 
no longer dangerous to the community. This language was suggested by this 


Court in Teylor, and most recently stated more affirmatively in Lyles v. 


Unitcd States, Certainly, if an instruction on the subject is to be given 
it must at least conform to the law. Othemrise the jury might be misled 
and be relucisnt to acquit by reason of insanity for fear that the accused. 


will be too soon restored to the community, when in fact he was) still 


dangercus, 





Appellant also urges that he is entitled to a new trial on account of 
the distribution of the pamphlet entitled "Jury Service" and the use by the 


jury of the pamphlet. This pamphlet prejudiced the right of appellant to 





a feir trial as it omitted entirely any reference to the presumption of 
innocence of one accused of committing a crime and the prosecution's burden 
of proving appellant's guilt beyond a reasonable doubt. Such omissions 
would undeniably constitute reversible error if omitted from the court's 


charge to the jury. The fact that they were not omitted from the charge 


cannot remedy the fact that members of the jury when officially indoctrin- 





ated into the court procedures were so indoctrinated with misleading and 


i 
inaccurate information. The use of this pamphlet constitutes an encroach~ 


ment upon our jury system, and the appellant's right to a fair and impartial 


trial. 
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ARGUMENT 
1. The Evigence of Appellant's Sanity on the Date of His Allered O7- 
fense Was Not Sufficient To Sustain His Conviction. | 


Appellant, indicted for first degree mrder, was found guilty of myrder 


| 





in the second degree. His sole defense was insanity. In support of his 
position, expert psychiatric testimony was intrcduced to establish that 
| 


apnellant was suffering from a mental disease or defect at the time of the 


| 
| 


commission of the offense, and that the act committed was a product of such 
mental disease or defect. Witnesses to the act stated that expellant ap~ 
peared dazed and bewildered at the time. Appellant himself failed SOure— 
call any of the events subsequent to his meeting his wife on the street 
shortly before she was Killed. | 

That these facts demonstrated "some evidence" of insanity, sufficient 
to impose upon the prosecution the burden of proving beyond a reasonable 
doubt either that appellant was not suffering from a mental disease or de- 
fect on June 11, 1956, or else that even if the accused suffered from a 


mental disease or defect the alleged criminal offense was not the product 
of the infirmity, cannot be disputed. Cf. Wright v. United States, 94 U. S. 
Avp. D. C. 307, 215 F. 2a 498; Tatum v. United States, 88 U. S. App. D.C. 
386, 190 F. 2a 612, : 

It is the contention of the appellant that the prosecution deterdy, 
failed to sustain this burden, and hence the ccurt below should have enter~ 
ed a judgment of acquittal. If this contention is correct, it ie of course 
immaterial that no motion for judgment of acquittal was made at tried. cf. 
Douglas v. United States, 99 U. S. App. D. C. 232, 239, F. ed 52} Taylor v. 


United States, 95 U. S. App. D. C. 373, 222 F. 2a 3983 Stewart v, United 


States, 94 U. S. App. D. C. 293, 214 F. 2a 879. | 


While three »sychiatrists testified on the subject of appellant's mental 
comlition at the time of the crime, only one of these testified unequivocally 
that, in his opinion, appellant was insane at the time of alleged offense. 
The two government psychiatrists who testified were not able to determine 
whether appellant was suffering from a mental disease or defect on June ll, 


1956. On direct examination of the government witness, DeFilippis, the 











ane 


following appeared (R. 368; Joint App. 90): 


"Q. Now, Doctor, with reference to the date 
of June the 11th, 1956, the date of the alleged 
crime, can you give your opinion as an expert as 
to whether you believe he was suffering at that time | 
from any mental disease or effect isto which had a 
causal connection with the crime? 


"A. Well, from the evidence of my findings, I 
could not determine that he was suffering from any 
psychosis on June the 11th, 1956." 





On cross examination of this witness he was asked (R. 388; Joint App. 98): 


"Q. Did you determine that he was not suffer- 
ing from a mental defect on June the 10th? 


"A. I amunable to say that.” 
The second expert witness for the government testified as follows (R. 


401; Joint App. 102): 


| 
"Q. Doctor was there anything as a result of | 

your own personal examination of the defendant, ! 
Robert Starr, that would lead you to conclude that | 


he was suffering from a mental disease or defect 
on the date of June the lith, 1956, prior to the 
time you had examined him? 


"A. There is nothing that would make me be- 
lieve that he had been suffering from mental illness | 
at that time.” | 


On cross examination the same witness testified as follows (R. 410; Joint 
App. 104): 
"Q. Can you positively state under oath, doctor 
at this time, that on June the llth, 1956, this de- 
fendant was not suffering from a mental ailment? 
"A. I would like to reword it. 
* %* % * 
"A. From my decision that the patient was sane | 
at the time we saw him in the Hospital, there is no 


indication that he was otherwise than sane at the 
time of June the llth, 1956." 





Considering this equivocal testimony of the only two witnesses for the 
government on the issue of insanity, the record is barren of any expert testi- 
mony or any lay opinion evidencé that appellant was sane at the! time he com- 
mitted the alleged offense for which he is now serving a prison! sentence. An 
arresting police officer to whom appellant spoke when he arrived at the scene 
described appellant's account of what had happened and stated that appellant 


did not appear to be intoxicated (R. 101-103; Joint App. 32-33), A signed 








| 
| 
| 
| 
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Statement given by appellant at 10:20 a.m. the next day,June 12, was also 
offered to show a»pellant's state of mind on the date of the alleged offense 
(R. 157-163; Joint Anv. 54-57). That this statement was offered to prove 
that appellant was of sound mind at the time of the alleged offense is 
clear from the record (R. 126; Joint Ann. 41). The only "evidence of sanity, ” 
then, is the equivocal or neutral testimony of two psychiatrists who exam-~ 
ined appellant four months after the date of the alleged offense evidence 
of the nature of the crime; evidence of appellant's conduct when interroga ~ 
ted by police officers; and appellant's written and signed statement deny~- 
ing guilt given some nine and one-half hours after his arrest. This evidence 
was offered to demonstrate appellant's ability to remember past events, to 
plan, and to speak coherently. | 

That evidence of ability to plan, to speak coherently, and (to confess 
the commission of a crime is insufficient to sustain a finding of sanity be- 
yond a reasonable doubt has been established in Douglas v. United States, 99 
U. S. App. D. C. 232, 239 F. 24 52. In Douglas no exert eaiaerios of sanity 


was introduced by the government, while there was non-expert testimony of 


the defendant's ability to premeditate, plan, and remember, and this was 





coupled with exert testimony that it could not be determined whe ther appel - 
lant was suffering from any mental disease or defect on the ate of the 
alleged offense. This evidence was found utterly inadequate to exclude the 
hypothesis of insanity. | | 
The question becomes whether the government can satisfy ite! burden of 
proof through witnesses who were unable to say that appellant was not suffer- 
ing from a mental ailment when the crime was committed. To pose this problem 
is to solve it. The burden imposed on the government is to prove beyond a 
reasonable doubt that appellant was sane, and this cannot be done through the 


equivocal testimony of experts who were unable to give the opinion that appel - 


lant was not suffering from a mental defect on June the llth, 1996. 


II. The Admission of Appellant's Signed Statement into Evidence Con- 
stituted Reversible Error, as It Was Obtained During a Period of Unlewful 


Detention. 


In support of the government's contention that appellant was 











=O 


mind on June 11, 1956, there was introduced into evidence a written state- 
ment signed by annellant the morning following the alleged homicide (R. 

157: Joint Apo. 54). This statement was obtained during a period of un- 
lawful detention, prior to taking a»pellant before a emma for a pre- 
liminary hearing, and hence was inadmissible. Mallory v. United States 354 
U. S. 449; Upshaw v. United States, 335 U. S. 410; Mclabb v. United States, 


318 U. S. 332; Watson v. United States, No. 13689 (D. C. Cir., decided 





August 19, 1957). While this statement denied guilt or any lkmowledge of 
what had happened, it was introduced in evidence to show the accuracy of 
appellant's memory and his state of mind (R. 126; Joint App. Wn). So while 
it was not the more typical case of a confession obtained during a period 
of unlawful detention, it was in fact an inculpatory statement offered to 
contradict apvellant'’s contention that he was of unsound mind at the time 
the alleged offense took place. Although the statement denied guilt, it 
was used by the govermment as an admission of sanity and, in the facts of 
this case, consequently as an admission of guilt. ! 
In Ashcraft v. Tennessee, 327 U. S. 274, facts similar to those in 


the case at bar were presented. There the netitioner's wife had been mr- 


dered, and petitioner for a week denied any knowledge of how his wife had 





been killed. Later, after being taken into custody for questioning and 
held for two days, petitioner changed his story and named another) party 

| 
as the mrderer. These facts had been offered in evidence against petitioner 
at trial, and he contended on appeal that this information was obtained 
during a pericd of unlawful detention and hence should not have been allowed 
in evidence. The government argued that this evidence did not pre judice 


the petitioner in any way, for the statement was exculpatory and denied 
| 


any implication in the mrder. The Supreme Court in reversing Agchraft's 


conviction said: | 


"Wilful concealment of material facts has always 
been considered as evidence of guilt. And statements 
denying guilt followed by a confession of lmowledge of 
who the guilty person wes may carry the strongest im- | 
plications of a guilty knowledge." 327 U.S. at 278. | 


it is evident then that the admissibility of an accused's written statement 


obtained during a period of unlawful detention is not contingent upon whether 











| 
| 
| 
| 
| 
\ 
| 
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i 
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it admits or denies guilt on its face. Rather the question is whether the 
Statement has the tendency to criminate the accused. That no such statement 
would be introduced in evidence unless it had that effect is self-evident. 
Surely unless the statenent Supported an inference of quilt it would hardly 


be used by the »rosecution. | 

in Bram v. United States, 168 U. S. 532, an accused charged with mrder 
had made a statement to an erresting officer, end while this denied imowledze 
of the crime it was introduced in evidence to establish guilt. On appeal, 


the Supreme Court found that the statement was inadmissible in evidence, a 





it was not voluntarily made. To the govermment's argument that there was 


no prejudicial error the Court said: 


", . . the prosecution cannot on the one hand 
offer evidence to prove guilt .. . which by the 
very offer is vouched for as tending to that end, 
and on the other hand for the purpose of avoiding 
the consequences of the error, caused by its wrong- 
ful admission, be heard to assert that the matter 
offered as a confession was not prejudicial because 
it did not tend to prove guilt. .. ."160U. 8. at 
541. 


Adopting the language of the North Carolina supreme court in State .v. Rorie, 


| 


74 N. C. 148, the Court contimea: i 


"But the state says this was a denial of guilt 
and not a confession. It was a declaration which 
the state used to procure @ conviction; and it is 
not for the state to say the declaration did not 
prejudice the prisoner's case. Why intreduce it 
at all unless it was to lay a foundation for the 
prosecution? The use which was made of the prison- 
er's statement »recludes the state from saying that | 
it was not used to his prejudice." 160U. S. at 542. 


| 





Likewise in the case at bar, the prosecution is foreclosed from as- 
serving that the statement introduced in evidence was not used to the pre- 
judice of the appellant. I+ too was offered to lay a foundation for the 
prosecution, and having so used the Statement the government cee now be 


heard to assert that its admission was not prejudicial. 


| 


Again, under the McNabb rule, as most recently interpreted, the govern- 
ment is foreclosed from asserting that the statement in question was lawfully 
obtained. From the undisputed facts in the case at bar it is apparent that 
appellant was unlawfully detained by police officers, He was taken into custody 


almost immediately after the police arrived at the scene (R. 102, 153; Joint 
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Anp. 31°33, 52); and after being taken to headquarters, was questioned at 


2:00 a.m. for almost an hour (R. 154; Joint App. 52). At 7:00 a.m. the same 





day, questioning was resumed and continued until 10:20 a.m. when appellant 


| 
1 


Signed the statement in question. From the fact that appellant persistently 
denied guilt, it is apparent that police officers already had "probable 
cause" when they questioned him. His responses to the police iniicsarereen 
contributed nothing to the establishment of probable cause and the identities 


of eye witnesses were already known, and they were available. As apnellant 


never did confess, the evidence given by eye witnesses served to establish 


1 


"probable cause." So the conclusion is inescapable that this questioning wes 





| 


designed only to obtain incriminating words from apnellant. 


Similarly, the conclusion that appellant was not arraigned before a 





judicial officer as quickly as possible is just as inescapable, for al though 
judges were available after 9:00 a.m. appellant was detained until some time 


after 10:30 a.m. The record is not clear that any preliminary hearing was 


| 
1 


ever afforded appellant. 
This set of facts falls squarely in the teeth of recent decisions of the 
Supreme Court and of this Court. Mallory v. United States, 354 U.S. ho, and 


Watson v. United States, No. 13689 (D. Cy Cir. decided August 19,; 1957). In 


| 


Mallory, the Supreme Court asserted: 

", . . that police detention of defendants be- | 
yond the time when a committing magistrate was readily 
accessible constituted ‘wilful disobedience of law. . .|. 


1 


i 


* #ex*% * 





"The arrested person may, of course, be "booked’ by the 

police. But he is not to be taken to police headquarters 
in order to carry out a process of inquiry that lends it- 
self, even if not so designed, to eliciting damaging | 
statements to support the errest and ultimately his guilt. 
(emphasis added) 


" 
\ 
i 


The Gourt recognized that some delay may be reasonable, "[Bhat, the delay 





mist not be of a nature to give opportunity for the ‘extraction of a confes- 


| 
1 


sion.'" 3540. S. at 451 | 


More recently in the second Watson case, this Court, relying on Mallory 


fi 


" reversed a conviction where the accused was not brought before a committing 


magistrate the morning following the crime, although at 9:00 a.m, it would” 
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vA 
have been possible to arraign him. The ourvose of the Rules iis to advise 


i 


the accused of his rights and to determine promptly the issue of probable 


| 
cause. In the case at bar, as in Watson, appellant was not arraigned until 
"judicial caution had lost its purpose," There is no indication in the 
Record that appellant was at any time apprised of his right to counsel and 


i 


only a formal recital in the statement itself that it constituted evidence 





against the appellant. This is the very evil the Rules were designed to 
| 


obviate, and where the Rules are so violated no conviction can ptand. 


The McNabb rule is today clearly defined, and as observed in Watson 


it is not necessary that a showing be made that the inculpatory disclosures 
were produced by or the result of the illegal detention. The rule today 
means no inculpatory statement obtained during a period of unlawful detention 
is admissible in evidence, regardless of the fact that the detention did not 
directly prcduce the statement. Illegal detention alone invalidates any 
inculpatory statement given by the accused; detention need not sroduce the 
disclosure. 

From these facts there is no alternative but to reverse the conviction 


of appellant. iInculpatory statements were obtained from him during a period 





of unlawful detention, and introduced in evidence to rebut appellant's con- 


tention that he was insane on the date the alleged offense occurred. The ef- 
fect was to employ this statement as an admission of guilt by appellant, for 
| 


otherwise he might well have been found not guilty by reason of insanity. 


III. The Court Below Erroneously Instructed the Jury that if ‘poellant 
Were Found Not Guilty by Reason of Insanity He Would Be Committed SOlote 


Elizabeth's Hospital Until It Was Established that He Was No Lonter insane. 

While it is unusual practice for a trial court to explain the consequences 
of a verdict, it is the frequent practice in the United States District Court 
for the District of Columbia to explain the result of a verdict of not guilty 
by reason of insanity. Section 301 of Title 24 of the D. Cc. Code provides 


for the commitment of one so acquitted to a mental hospital, where he will 


remain until it be established that he has recovered his sanity and will not, 
Palle ee ern aah ae Oe EES Se 


1/ Fed. R. Crim. ?.4(a), 4(b), 5(a), 5(b), 5(c)- | 
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i 
| 


in the reasonable futmre, be dangerous to himself or to others. ‘In Taylor 





y. United States, 95 U. S. App. D. C. 373, 222 F. 2a 398, this Court set forth 


a proper instruction in those cases where an accused has raised the issue of 
insanity. 
More recently in Lyles v. United States, No.13467 (D. C. Cir. decided 


October 25, 1957), this Court affirmatively established that the trial court 


instructing on the subject of insanity mst adopt language similar to that 


suggested in Taylor. Certainly if the jury is entitled to lmow the meaning 
of such a verdict, it is entitled to be accurately instructed on| the subd ject. 
In Lyles, two members of this Court defined such a verdict as follows: 


"T+ means the accused will be confined in a hospital 

for the mentally ill until the superintendent of such | 
hospital certifies, and the court is satisfied, that 
such person has recovered his sanity and will not in | 
the reasonable future be dangerous to himself or others. 
We think the jury has a right to know the meaning of | 
this vossible verdict as accurately as it knows by com- 
mon knowledge the meaning of the other two possible ver~ 
dicts." No. 13467 (decided October 25, 1957) at 4% 


(emphasis added. ) 





Three other members of this Court agreed as to the correctness of giving 


iT 


such a charge. It is suggested by none of the several ovinions that it might 


be proper to omit any part of the true meaning of a verdict of not guilty by 


reason of insanity. 


The instruction given in this case is just as inadequate for it omitted 


a material part of the definition of the verdict. That instruction reads (R. 


| 


4ki; Joint App. 114): | 


"In the event your verdict is not guilty by 
reason of insanity, the defendant will be committed 
to St. Elizabeth's Hospital, there to remain until 
such time as it is established that he is no longer 
insane." 


1 
1 


To instruct the jury that appellant would be released when | "it is estab- 
lished that he is no longer insane," is no substitute for the Language sug - 


gested in Taylor and Lyles. / jury considering the verdicts possible may well 


‘be found sane 


1 


have avoided such a verdict from fear that apnellant would soon 
and returned to the commnity when in point of fact he was dangerous to him- 


self or others. 











er 


In failing to instruct the jury that anpellant would be committed until 
sene and no longer dangerous to himself or others, was to raise whe possi- 


bility that appellant might be shortly released if found not guilty by 





reason of insanity. As in Lyles, the effect was "to invite them to base 
their judgment upon that consideration rather than upon the eviderce." No. 
13467 (decided October 25, 1957) at 16. Clearly this is such error 
ing appellant's substantial rights as to warrant a new trial. | 
So too the error falls squarely within the murview of Rule 52(b) of the 
Federal Rules of Criminal Procedure, providing that plain error or defects 


affecting substantial rights may be noticed although they were not brought 


to the attention of the court. ! 


IV. The Distribution of the Pamphlet “Jury Service” to Menbers of the 


Jury Panel Prejudiced Anpellant's Right to 2 Trial by an Impartial Jury, as 


It Omitted Reference to Basic Rights and Safesuards To Be Afforded Him. 


Due to the nature of this case ard the seriousness of the charge in- 
volved, it is imperative that all possible errors committed in the court be~ 
low be brought to the attention of this Court. One such error hag been brouche 
to the attention of counsel, which, while not appearing in the record, is of 
such substantial importance that it is requested that this Court consider 
the point on appeal. | 

+ has been the established practice in the United States District Court 
for the District of Columbia for some time to distribute the pamphlet "Jury 
Service” to all persons reporting to the court for jury service. The paimhlet 
emphasizes the importance of jury service and describes its function. It 


goes on then to give a short description of the procedure followed in a jury 





case. After describing the steps involved in selecting a jury, the pamphlet 
then outlines the vrosecution of a criminal case. It is here where the pre~ 
judice to appellant's right to a fair trial is found: 


"In criminal cases prosecutions are brought 
in the name of the Government. The reason is that 
the person charged is claimed to have committed a 
wrong, against the public generally. The verson 
charged with a crime is called the defendant. 
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"In a criminal case, the duty of the jury is 
to decide whether the defendant is guilty or not 
guilty of the charge or charges on which he is 
being tried. Evidence in supvort of the charge 
is introduced by the Government, which is 
represented by the United States Attorney or 
generally by an Assistant United States “ttorney. 
The defendant is represented by a lawyer. 


"The order of proceedings is as follows. 
The Assistant United States Attorney makes an 
opening, statement outlining the charge and the 
evidence by which he intends to sustain it. The 
lawyer for the defendant then has the privilege 
of making a statement in his client's behalf, or 
reserving the right to do so until a later stage 
of the trial. The Assistant United States ttorney 
then calls witnesses in support of the charge, one 
by one. /.fter the direct examination of each 
witness by the Assistant United States /.ttorney is 
completed, the defense counsel has a right to 
cross-examine the witness. The cross-examination 
may be followed by a re-direct examination by the 
Assistant United States Attorney. When the Govern- 
ment finishes its evidence, the [Assistant United 
States Attorney announces that 'the Government 
rests.' This statement means that all of the 
evidence the Government relied on to establish 
guilt has been produced. 





"Then the lawyer for the defendant may 
introduce evidence. He calls and examines each 
of his witnesses, one by one, and each witness 
is then cross-examined by the i.ssistant United 
States Attorney. Then the lawyer for the defendant 
may again question the witness. After the lawyer 
for the defendant has finished producing his 
evidence or rests his case, the Government is 
permitted to offer testimony in reply or ‘rebuttal' 
as it is usually called. 


"When all of the evittence on both sides is 
finished, the -.ssistant United States ..ttorney and 
the lawyer for the defendant make summing up speeches 
to the jury, reviewing the evidence and 
arguing the matter from their points of view. 

The Assistant United States Attorney closes 

in reply. The judge then orally instructs or 

charges the jury. Thereupon the jury retires 

to discuss the case and reach a decision which 
is called a verdict." 





Several inaccuracies and omissions appear in the above quoted text. 


The impression is created by the fourth paragraph that the criminal defendant 
will introduce evidence on his ow behalf, primarily through witnesses. At 

no point was the jury informed that the defendant need not introduce any 
evidence, or that he may take the stand in his own defense, or that his failure 
to take the stand creates no inference against him. Clearly there are fewer 


rights more important under our system of criminal jurisprudence than these, 
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and the failure to bring them to the attention of prospective jarors is 

such substantial prejudice as to disqualify any juror so uninformed. 
fgain, at a later page, the pamphlet reads: 

"Overy juror mst listen and follow the evidence 

very carefully. He mst keep an open mind until the 


end of the trial. He should not reach a conclusion 
until the trial ends. 





"The jurors mst not discuss the case among 
themselves until after the trial ends and they 
retire to deliberate. Upon reaching the jury 
room, the jurors select a foreman, who acts as 
the presiding officer. In the jury room, every 
juror should be given full opportunity to state 
and discuss his views. Every juror should listen 
carefully to the views of the other members of the 
jury and consider them with an open mind. His 
final vote should, however, represent his own 
opinion, which, of course, may have been changed 
as a result of the discussion with fellow jurors 
from that first hold. 


xe % % 


"It is the duty of every juror to reach his 
verdict entirely on the basis of the evidence 
introduced at the trial. A juror is not nermitted 
to try to get any other information concerning the 
case, or to go alone and insvect the place where 
the accident ha»pened, or a crime was committed if 
he is sitting in a criminal case. If an inspection 
is necessary or desirable, the entire jury will be 
conducted to the place for that »nurpose under the 
direction of the court and in the presence of the 
judge." 


Here in describing the jury deliberations, as in describing the criminal 


trial, the pamphlet omits entirely any reference to the prosecution's burden 


of proving the defendant's guilt beyond a reasonable doubt, nor does it in- 


form the jury that an accused is entitled to the »resumption of innocence. 





To state "/Tfhis means that all of the evidence the Government relied on to 


establish guilt has been produced," is no substitute for saying "to establish 
guilt beyond a reasonable doubt." Similarly, informing a juror that "/I/+ 


is the duty of every juror to reach his verdict entirely on the basis of the 





evidence introduced at the trial," is not an adequate explanation of the jury 
system, No reference to an accused's presumption of innocence, or the burden 
of proof appears, and clearly no jury can deliberate without this’ information. 


Indeed the presumption of innocence is a nart of a defendant's evidence 


elthough it ie not "evidence introduced at the trial." 
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In United States v. Gordon, 26 U. S. L. Week 2043 (7th Cir., July 16, 


1957) facts almost identical to those in the case at bar were presented. 


in that case the fovernment argued that any misinformation imparted to the 
jury by the vamphlet was later corrected by the court's charge to the jury. 


To this the United States Court of ipreals for the Seventh Circuit stated: 


- . it strikes us as a strange philosovhy that | 
& juror after he has been called for service can 
be officially indoctrinated with misleading and 
inaccurate information onthe premise that in the 
end he will by the court's instructions be proverly 
informed. ... 


‘While, as noted, we think the distribution 
of the handbook was prejudicial to defendant, a | 
more important objection is that its use constituted | 
an impingement upon the jury System, as well as an 
invasion of the prerogatives of the legislative 
branch of the government charged with the responsi - 
bility of providing qualification for JULOLS elicits 





"If its use impinges upon the right of a defendant 
to a fair and impartial trial as guaranteed by the 
Constitution and the law, as we think it does, it 
cannot be judicially sanctioned. . . ." 26U.S.L. 
Week 2chh, | 


Just as clearly as in Gordon, the use of this "jury primer! in the case 


at bar has prejudiced anpellant's right to a fair trial by an npertied jury. 
This constitutes an encroachnent upon the jury system, it affects appellant's 
substantial rights, and no prejudice need be shown excent the violation of 
those rights. Latham v. United States, 226 Fed. 420 (5th Cir.) 3 United 
States v. Edgerton, 80 Fed. 374 (D. C. Mont.); United States v. Carper, 116 
F. Suvp. 817 (D.D.c. ) | 

The jury is too fundamental to our judicial system to tolerate the slight- 
est encroachment on it. Such substantial rights being at stake, it is sub- 


mitted that this error falls within the intention of Rule 52(b) of the Federal 





Rules of Criminal Procedure and should be considered on this appeal. 
CONCLUSION | 


For the foregoing reasons, it is respectfully submitted that appellant is 


entitled to a judgment of acquittal, or, in the alternative, to 4 new trial, 


in both of these cases. 
Edward T. Cheyfitz | 
Counsel for appellant by | 
appointment of this Court.) 
Vincent J. Fuller 
Counsel for appellant, 
10CO Hill Building 
Washington 6, D. C. 








